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CROSSING EASEMENT AGREEMENT

,7[Ht.s cRosqJNG EASEMENIAGREEMENT ("Easement Agreement") is made and entered into as of

the l day oT ,Ulat zo$(ercctive Date"), _bJ ?F between BNSF MILWAY COMPANY, a

DelaGE cor-poration?Gfantor,'),;nd btry or LA cRossE, wlscoNslN, a wisconsin municipal corporation

("Grantee").

RECITALS

A. Grantor owns or controls certain real properly situated at or near the vicinity of_C]{ o-f-La

Crosse, County of La Crosse, State of Wisoonsin, at Mile Post297.42, as described or'depicted on Exhibit''A'
attached hereto and made a part hereof (the "Premises").

B. - Grantor and Grantee have entered into that certain Master Relocation Agreement dated as of

ZO\S ioncerning improvements on or near the Premises (the "Master Agreement"). The Master

Agrberhent is attached hereto as BhiblliD'.

C. Grantee has requested that Grantor grant to Grantee an easement over the Premises for the

Easement Purpose (as defined below).

D. Grantor has agreed to grant Grantee such easement, subject to the terms and conditions set

forth in this Easement Agreemenl. '

AGREEMENTS

NOW, THEREFORE, for and in consideration of the foregoing recitals which are incorporated. herein,

the mutual promises contained herein, and other good and valuable consideration, the receipt and sufficiency of

which are hereby acknowledged, the parties agree as follows: \

Section 1 Grantinq of Easement

1.1 Easement Purpose. The "Easement Purpose" shall be the construction, maintenance and use

of a public roaOway crossingrenO related improvements, including but not limited to all work necessary to

maintain such crossing and rJated improvements as designated "Quiet Zones" in compliance with "Quiet Zone"

i"guiuiionr (collectpeiy, "lmprovements') to*pe constructed, located, configured and maintained by Grantee in

stilct accord'ance with-the terms of this Eas$nent Agreement and the Master Agreement. Grantee expressly

acknowledges and agrees that the Easement Purpose does not include, and no rights are granted hereunder,

for an elevitqd roadway or related improvements or any subsurface rights.

1.2 Grant. Grantor does hereby grant unto Grantee a non-exclusive easement ("Easement") over

the premises for th-e Easement Purpose and for no other purpose. The Easement is granted subject to any and

all restrictions, covenants, easements, licenses, permits, leases and other encumbrances of whatsoever nature

whether or not of record, if any, relating to the Premises and subject to all Laws (as hereinafter defined)'

including without limitation zoning laws, regulations, and ordinances of municipal and other governmental

authorities, if any.
\

1.8 Reservations bv Grantor. Grantor excepts and reserues the right, to be exercised by Grantor

and any other parties rruho may obtain vwitten permission or authority from Granto

(a) to install, construct, maintain, reneq repair, replace, use, operate, change, modifi7 and

relocate any existing pipe, power, communication, cable, or utility lin-es- and

appurtenancls and ot-hei fbciliti'es or structures of like character (collectively, "Lines")

upon, over, under or across the Premises;
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(b) to install, construct, maintain, reneq repair, replace, use, operate, change, modiff and

relocate any tracks or additional facilities or structures upon, over, under or across the

Premises; and

(c) to use the Premises in any manner as the Grantor in its sole discretion deems

alpropriate, provided Grantoi uses all commercially reasonable efforts to avoid material

iritbrfdrence witn tne use of the Premises by Grantee for the Easement Purpose'

1.4 Term of Easement. The term of the Easement, unless sooner terminated under provisions of

this Easement Agreement, shall be perpetual.

Section 2 Compensation. This Easement is given in partial consideration for Grantee's agreement to

enter into 16s tUsslsFm-ent. Therefore, no s-eparate fee is being charged as compensation for this

Easement.

Section 3 No Warrantv of Anv Conditions of the Prenises. Grantee acknowledges that Grantor has

madenorepresffiteeconcerning!hestateorconditionofthePremises,orany
peiionat property located thereon, or the nature or exteht of Grantor's ownership interest in the Premises.

brantee has'noi relied on any statement or declaration of Grantor, oral or in writing, as an inducement to

enterlng into this Easement Agreement, other than as set forth herein. GRANTOR HEREBY DISCLAIMS ANY

REPRESENTATIoN OR WARRANry, WHETHER EXPRESS OR IMPLIED, AS TO THE DESIGN OR

CONDITION OF ANY PROPERTY PRESENT ON OR CONSTITUTING THE PREMISES, ITS

MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE, THE QUALITY OF THE MATERIAL

OR WORKMANSHIP OT NruV SUCH PROPERTY, OR THE CONFORMITY OF ANY SUCH PROPERry TO

ITS INTENDED USES. GMNTOR SHALL NOT BE RESPONSIBLE TO GRANTEE OR ANY OF GMNTEE'S

CONTRACTORS FOR ANY DAMAGES RELATING TO THE DESIGN, CONDITION, QUALITY, SAFETY'

MERCHANTABILIry ON T NESS FOR ANY PARTICULAR PURPOSE OF ANY PROPERW PRESENT ON

ON COruSTIUTING THE PREMISES, OR THE CONFORMIry OF ANY SUCH PROPERry TO |TS

INTENDED USES. GMNTEE ACCEPTS ALL RIGHTS GRANTED UNDER THIS EASEMENT AGREEMENT

ir'\r ftre PREMISES lN AN "AS lS, WHERE IS" AND'WtrH ALL FAULTS" CONDITION, AND SUBJECT TO

ALL LIMITATIoNS oN GMNToR'S RIGHTS, INTERESTS AND TITLE TO THE PREMISES. GTANTCE hAS

inipected or will inspect the premises, and enters upon Grantor's rail corridor and property with knowledge of its

ptrysicat condition ind the danger inherent in Grantor's rail operations on or near the Premises. Grantee

Sfr.nouur"oges that this Easemen-t Agre"m"nt does not contain any implied warranties that Grantee or Grantee's

Contractori (as hereinafter defined) can successfully construct or operate the lmprovements.

Section 4 htature of Grantor's Interesi in the Premises. GMNTOR DOES NOT WARMNT ITS TITLE

ToTHEPREM|SESGRANTEElNTHEPEAcEABLEPoSSESS|oNoR
USE THEREOF. NO COVENANT OF OUIET ENJOYMENT IS MADE. IN CASC Of thE EViCtiON Of GTANTCE bY

anyone owning or claiming tifle to or any interest in the Premises, or by the abandonment by Grantor of the

affbcted rail coiridor, Granior shall not be liable to refund Grantee any compensation paid hereunder.

Section 5 construction of tmprovements. As more particularly described in the Master Agreement, the

|mprovementssinaccordancewiththetermsandconditionsoftheMaster
Agieement and this Easement Agreement, including without limitation the Final Plans and Specifications (as

OJfineO in the Master Agreement) reviewed and approved by the parties.

Section 6 lmProvements. '

6.1 Construction of lmorovements. Grantee, and Grantee's Contractors, at Grantee's sole cost and

eXpenSe,snatto@the|mprovements:(i)inagoodandworkman|ikemannerandin
strict accordance wiitr thJ Final plans and specifications approved by Grantor, (ii) in conformance_ wjth

applicable building uies and all applicable engineering, safety and other Laws, (iii) in accordance with the

fridfrert accepted industry standards of care, skili and diligence, and (iv) in such a manner as shall not adversely

affect the structural integrity or maintenance of the Premises, any structures on or near the Premises' or any

r"t",."r support of struciures adjacent to or in the proximity'of the Premises. The construction of the

irprou"r'"i.,ts within the premisei shall be completed by Grantee and Grantee's Contractors within one (1) year
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after the Effective Date. Grantee shall provide as built drawings of all lmprovements to Grantor promptly upon

completion of construction and shall use its best efforts to ciuse such as built drawings to be electronically

accessible to Grantor.

6.2 Maintenance of lmorovements.

(a) Upon Completion (as defined in the Master Agreement) of construction of the

lmprovements, Grantee shall at all times during the term of this Easement Agreement'

at brantee's sole cost and expense, keep and maintain the lmprovements located upon

the Premises in a structurally safe and sound condition, in good repair and in

compliance with the Final Plans and Specifications, the Master Agreement_and .this
Easement Agreement. Grantee shall also promptly repair any damage to the Premises

or the lmprovements caused, either in whole or in part, by Grantee Parties (as

hereinafter defined). Grantee shall not cause or permit another person to cause any

J"r"g" to the premises or the lmprovements, and Grantee shall be responsible fol anY

such jamage which may occur as a result of any act or omission of any Grantee Party;

pruiO"O th6 foregoing obligation of Grantee shall not apply to the extent any damage is

froximately caus6d Uy tne negligence or willful misconduct of any Indemnitee' Grantee

Ihatt not permit the existence of any nuisance or the accumulation of junk, debris or

other unsighly materials on the Premises and shall keep the Premises in a clean and

safe condilion. Grantee shall, at its sole cost and expense, remove ice and snow from

the premises. Grantee shall keep the Premises free and clear from combustible

materials and to cut and remove or cause to be cut and removed at its sole expense all

weeds and vegetation on the Premises, said work of cutting and removal to be done at

such times and with such frequency as to comply with local Laws and regulations and

abate any and all hazard of fire. Grantor shall have no obligation whatsoever, monetary

or non-monetary, to maintain the lmprovements in the Premises.

lf Grantee contracts with a Grantee Party for any maintenance or repair of the

impiou"ments, Grantee shall require such Grantee Party to execute the uC

Documents" attached hereto as Exhibit "G'1". Grantee must require Grantee's

Contractors to notify Grantor's Roadmaster at least thirty (30) calendar days prior to

requesting Grantor'i flagman in accordance with the requirements of the C Documents

attached 
-hereto. 

Additionally, Grantee must require Grantee's Contractors to notify

Grantor's Manager of Public Projects thirty (30) calendar days prior to commencing

work on Grantor's property or near Grantor's tracks.

prior to performing any maintenance with its own personnel, Grantee shall: (i) comply

with all of Grantoi's safety rules and regulations, (ii) require any Grantee employee

performing maintenance to complete the safety training program - at

www.BNSFcontractor.com, (iii) notify Grantor when, pursuant to the requirements of the

ffirequiredtobepresent,and(iv)procure,andhaveapproved
by Grantor's Risk Management Department, Railroad Protective Liability insurance.

(b)

(c)

6.3 No lnterference. During the construction of, and any subsequent maintenance performed on,

operation of, or remoG|Elall or any portion of the lmprovements, Grantee, at Grantee's sole cost, shall

perform all activities and work on or near Grantor's rail corridor or property and/or the Premises in such a

,"nn"t as to preclude injury to persons or damage to the property of Grantor, or any party on or with property

on Grantor's rail corridor 6r prop6rty, and shall ensure that there is no interference with the railroad operations or

other activities of Grantor, or anyone present on Grantor's rail corridor or property with the authority or

permission of Grantor. Grantee sirall not disturb any improv-ements of Grantor or Grantor's existing lessees,

ii."nr""", license beneficiaries or lien holders, if any, or interfere with the use of such improvements. Grantor

n.'"v Oiodt one of its fiJO engineers to observe or inspect the construction, maintenance, operation or removal

of ine lmprovements, or any- portion thereof, at any time to ensure such safety and noninterference, and to

ensure that the lmprovemenis comply with the Final Plans and Specifications. lf any Grantee Party is ordered

at any time to leavb the premises or io halt any activity on the Premises, then the party conducting that activity

immediately shall cease such activity and leave the Premises, if the order was issued by Grantor's personnel to
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promote safety, such noninterference with other activities or property, or because the lmprovements were not in

compliance *itn tnis Easement Agreement. Notwithstanding the foregoing right of Grantor, Grantor has no duty

or obligation to observe or inspedt, or to halt work on, the Premises, it being solely Grantee's responsibility to

"nsurJthat 
the lmprovements are constructed, maintained, operated and removed in strict accordance with all

Laws, safety measures, such noninterference and the Final Plans and Specifications and in compliance with all

terms hereof and those terms and conditions of the Master Agreement. Neither the exercise nor the failure by

Grantor to exercise any right set forth in this Section 6.3 ahall alter the liability allocation set forth in this

Easement Agreement.

6.4 No Alterations. Except as may be shown in the Final Plans and Specifications, Grantee may

not make any alteEtions to the Premises, or permanently affix anything to the Premises, without Grantor's prior

written consent. lf Grantee desires to change either the location of any of the lmprovements or any other aspect

of the Final plans and Specifications of iny of the lmprovements, Grantee shall submit such change and

modified plans and Speciiications to Grantoi in writing for its approval in the same manner as provided for in

Section 2.2 of the Master Agreement. Grantee shall have no right to commence any such change until after

Grantee has received Grantor's approval of such change in writing.

Aporovals: Comoliance with Laws and Safetv Rules'

In addition to requirements under the Master Agreement, Grantee shall take, in a timely

manner, all actions necessary and proper to the lawful establishment, construction,

operation, and maintenance of the lmprovements, including such actions as may be

necessary to obtain any required permits, approvals or authorizations from applicable

governmental authorities.

prior to entering the Premises for any work, Grantee shall comply, and shall caus_e its

contractor, any subcontractor, any assignee, and any contractor or subcontractor of any

assignee perlorming work on the Premises or entering the Premises on behalf of

Graitee (iollective[, "Grantee's Contractors"), to comply, with all applicable federal,

state and local laws, regulations, ordinances, restrictions, covenants and court or

administrative decisions and orders, including Environmental Laws (defined below)

(collectively, "Laws"), and all of Grantor's applicable safety rules and regulations

including those noted below in Section 6.5(c)'

No Grantee Party may enter the Premises without first having completed Grantor's

safety orientation found on the website: www.BNSFcontractor'com.

6.6 Other lmorovements. In the event any construction, repair, maintenance, work or other use of

the premises Uy Cranteerruitl atfect any Lines, fences, buildings, improvements or other facilities (collectively,

"Other lmprovements"), Grantee will be responsible at Grantee's sole risk to locate and make any adjustments

necessary to such Other lmprovements. Grantee must contact the owner(s) of the Other lmprovements

notifying ihem of any work thit may damage these Other lmprovements and/or interfere with their service and

obtain the owner's written approval prior to so affecting the Other lmprovements. Grantee must mark all Other

lmprovements on the Final Fians and Specifications and mark such Other lmprovements in the field in order to

u"iify th"ir locations. Grantee must also use all reasonable methods when working on or near Grantor property

to determine if any Other lmprovements (fiber optic, cable, communication or otherwise) may exist.

6.7 Flaqginq and Other Costs. Grantee shall not conduct any activities on, or be present on, any

portionofthePffii|corridororpropertythatiswithintwenty-five(25)feetofanyactive
iailroad track, except in the presence of a flagman. ln any case where a flagman or_flagmen are required in

connection *ith the'pr"sence of individuals on Grantor's rail corridor or the Premises, Grantee shall provide as

much advance notice as possible prior to any entry upon the Premises. Grantor shall arrange for the presence

of tf,e flagman or flagmen as soon as praiticable after receipt of such notice from Grantee. Grantee shall

reimburse to Grantor,-within forty-five (45) days following Grantee's receipt of each bill therefor, Grantor's costs

in arranging for and providing ihe flagman or flagmen, which shall be billed to Grantee at Grantor's then

applicabie itandard raie. ThJestimated cost of one flagger as of the Effective Date is $600 for an eight hour

basic day with time and one-half or double time for overtime, rest days and holidays, plus the cost of any vehicle
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rental costs or other out-of-pocket costs. Grantee agrees to reimburse Grantor (within forty-five_ (45) days after

receiprof a bill therefor) for all other costs and expenies incured by Grantor in connection with Grantee's use of

the iremises or the presence, construction, maintenance, and use of the lmprovements situated thereon.

6.g No Unauthorized Tests or Diooino. Grantee, and Grantee's Contractors, must not conduct any

tests,investigati@singmechanizede-quipmentandiormachinery,orp|aceorstoreany
mechanized equipment, tools or other-mateiials, within twenty-iive (25) feet of the.centerline of any railroad

track on Grantor,s rail corridor or property (whether or not such centerline is located within the Premises), except

after Grantee has obtain"O *itt"h 
"bprouitfrom 

Grantor, and then only in strict accordance with the terms and

any conditions of such aPProval.

6.9 Boring. Prior to conducting any boring work on or near Grantor's rail corridor or property (which

shall only oe permiffo within the premises), Grantee and Grantee's Contractors shall explore the proposed

location ior such work with hand tools to a depth of at least three (3) feet below the surface of the ground to

determine whether pipelines or other structures exist below the surface, provided, however, that in lieu oJ the

ioi"going, Grantee ihall h"u" the right to use suitable detection equipment or other generally accepted industry

pi""ii""ib.g., consulting with the U-nderground Services Association) to determine the existence or location of

iipelines'aid other sudsurface structures prior to drilling. or excavating with mechanized equipment. Upon

Grantee's vwitten request, which shall be made thirty (36) business days in advan_ce of Grantee's proposed

construction or modification of lmprovements, Grantor will provide to Grantee any information that Grantor has

in tt.'" po.r"ssion of its Engineering Department concerning the existence and approximate location of Grantor's

underground utilities and pipelinesit oi near the vicinity of the proposed lmprovements. Prior to conducting any

borinf,work, Grantee, and Grantee's Contractors, shall review all such material. Grantor does not warrant the

"r.rri"V 
oi completeness of information relating to subsurface conditions and Grantee's, and Grantee's

Contraciors', operations at all times shall be subject to the lia.bility provisions set forth herein. For all bores

greater than 20 inches in diameter and at a depth iess than ten (10)feet below the bottom of a rail, Grantee, and

Grantee's Contractors, shall perform a soil investigation which must be reviewed by Grantor prior .to
construction. This study is to determine if granular material is present, and to prevent subsidence during the

installation process. lf ihe investigation determines in Grantor's reasonable opinion that granular material is

present, Giantor may ietect a n-ew location for Grantee's use, or may require Grantee, and Grantee's

bontractors, to furnish for Grantor's review and approval, in Grantor's sole discretion, a remedial plan to deal

with the granular material. Once Grantor has approved any such remedial plan in writing, Grantee, and

Grantee's Contractors, at Grantee's sole cost, shall carry out the approved plan in accordance with all terms

thereof and hereof. Any op"n hole, boring or well constructed on the Premises by Grantee, or Grantee's

Contractors, shall be safety covered and secured at all times when anyone who is not creating it,-working in it or

using it as permitted hereunder is present in the actual vicinity thereof. Following completion of that portion of

the ilork, ail holes or borings consiructed on the Premises shall be promptly filled in by Grantee and Grantee's

Contractors to surrounding-ground level with compacted bentonite grout, or_otherwise secured or retired in

accordance with any appliiaSte Laws. No excavated materials may remain on Grantor's rail corridor or property

for more than ten it o)' 0"y., and must be properly disposed of by Grantee and Grantee's Contractors in

accordance with apPlicable Laws.

6.10 Drainaqe of Premises and Prooertv. Any and all cuts and fills, excavations or embankments

neceSsaryintnffie,orfuturealterationofthePremisesshal|bemadeandmaintained
ny orant6e in such manner, form and to the extent as will provide adequate drainage of and from the Premises

and Grantor's adjoining righi of way; and whereverany such fill or embankment shall or may obstruct the natural
-nJ 

pre-existing'drainlge-from the Property and Grantor's adjoining right of way, Grantee shall construct and

mainiain such culverts-or drains within the Premises as may be requisite to preserve such natural and pre-

"*iiting 
drainage. Grantee shall wherever necessary, construct extensions of existing drains, culverts or ditches

througi or alorig the prernises, such extensions to be of adequate sectional dimensions to preserve flowage of

drainfge or othJr waters, and/or material and workmanship equally as good as those now existing.

6.11 Taxes and Recording Fees. Grantee shall pay when due any taxes, assessments or other

charges(cottec@sesseduponthelmprovementsbyanygovernmentalorquasi-
gove-rnmental body or any Taxes levied or assessed against Grantor or the Premises that are attributable to the

i*prou"r"nts. Grantee igrees to purchase, affix and cancel any and all documentary stamps in the a.mount

prescribed by statute, and to pay any and all required transfer taxes, excise taxes and any and all fees

Form 703; Rev.07/01/14

5



incidental to recordation of the Memorandum of Easement. In the event of Grantee's failure to do so, if Grantor

shall become obligated to do so, Grantee shall be liable for all costs, expenses and judgments to or against

Grantor, including all of Grantor's legal fees and expenses.

6.12 Modification. Relocation or Removal of lmorovements. lf at any time, Grantor desires the use of

itsrai|corridorinsuchbteopinion,wou|dbeinterferedwithbyanyportion.of
the lmprovements or the Easement, Grantor, at Grantor's sole cost, has the right to make such changes in the

tmprovements and/or premises thai, in the sole discretion of Grantor, are necessary to avoid interference with

ttre proposed use of Grantor's property, including, without limitation, modifying or relocating the lmprovements

on the premises or onto Granior's adjacent property; provided further, however, that any modification and/or

relocation of fl-ie lmprovements will bemade'by Grantor in such a manner as to provide the same access and

functionality as before any modification and/or ielocation of the existing lmprovements. Grantee hereby waives

any rights inat it may hive to use condemnation Laws to keep lmprovements in place and not relocate or

rerirove the lmprovements where relocation or removal is required by Grantor.

Section 7 lndemnification.

T.1 For purposes of this Easement Agreement: (a) "lndemnitees" means Grantor and Grantor's

affiliated companies, partners, successors, assigns, legal representatives, officers, directors, shareholders'

employees, and agenti; (b)'Liabilities" means all claims, liabilities, fines, penalties, costs, damages, losses,

liens, tauses of aition, suits, demands, judgments, and expenses (including, without limitation, court costs,

reasonable attorneys'fees, costs of invesiigation, removal and remediation, and governmental oversight costs)

environmental or otherwise; and (c) "Graniee Parties" means Grantee or Grantee's officers, agents, invitees,

licensees, employees, or Gianteeis Contractors, or any party directly or indirectly employed by any of them, or

any party they control or exercise control over.

7.2 TO THE FULLEST EXTENT PERMITTED BY LAW GRANTEE SHALL, AND SHALL CAUSE

GRANTEE'S CONTRACTORS TO, RELEASE, INDEMNIFY, DEFEND AND HOLD HARMLESS

INDEMNITEES FOR, FROM, AND AGAINST ANY AND ALL LIABILITIES OF ANY NATURE, KIND, OR

DESCRIPTION DIRECTLY OR INDIRECTLY ARISING OUT OF, RESULTING FROM, OR RELATED TO (IN

wHoLE OR lN PART):

(i) GRANTEE'S OCCUPATION AND USE OF THE PREMISES;

(ii) THE ENVTRONMENTAL COND|TTON AND STATUS OF THE PREMISES CAUSED BY OR

CONTRIBUTED To BYGMilITEE; OR

(iii) ANY ACT OR OMISSION OF ANY GRANTEE PARTY.

7,3 TO THE FULLEST EXTENT PERMITTED BY LAW, GMNTEE NOW AND FOREVER

WAIVES ANY AND ALL CLAIMS THAT BY VIRTUE OF ENTERING INTO THIS EASEMENT AGREEMENT'

GRANTOR IS A GENERATOR, OWNER, OPERATOR, ARRAhIGER, OR TRANSPORTER FOR THE

PURPOSES OF THE COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATIOI{, AND

LtABtLtry AcT, AS AMENDED (.CERCLA',) OR OTHER ENVIRONMENTAL LAWS (DEFINED BELOV[').

GRANTEE WILL INDEMNIFY, DEFEND, AND HOLD THE INDEMNITEES HARMLESS FROM ANY AND ALL

sucH cLAtMs cAUsED ei on coNTRTBUTED To BY GRANTEE. NorHlNG lN THls EASEMENT

AGREEMENT IS MEANT BY EITHER PARTY TO CONSTITUTE A WAIVER OF ANY INDEMNITEE'S
qoMMoN GARR|ER DEFENSES AND THIS EASEMENT AGREEMENT SHOULD NOT BE SO

iorusrRueo. IF ANY AGENGY oR coURT CONSTRUES THIS EASEMENT AGREEMENT TO BE A
WAIVER OF ANY INDEMNITEE'S COMMON CARRIER DEFENSES, GRANTEE AGREES TO INDEMNIFY,

HOLD HARMLESS, AND DEFEND INDEMNITEES FOR ANY LIABILITIES RELATED TO THAT

CONSTRUCTION OF THIS EASEMENT AGREEMENT. IN NO EVENT AS BETWEEN GRANTOR AND

GRANTEE AS TO USE OF THE PREMISES AS CONTEMPLATED BY THIS EASEMENT AGREEMENT

SHALL GRANTOR BE RESPONSIBLE TO GRANTEE FOR THE ENVIRONMENTAL CONDITIOI{ OF THE

PREMISES.

7.4 !F ANY EMPLOYEE OF AI{Y GRANTEE PARTY ASSERTS THAT HE OR SHE IS AN
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EMPLOYEE OF ANY INDEMNITEE, TO THE FULLEST EXTENT PERMITTED BY LAW' GRANTEE SI4LL'

AND SHALL CAUSE GRANTEE'S CONTRACTORS TO, RELEASE, TNDEMNIFY, qEFEND' AND HOLD THE

INDEMNITEES HARMLESS FROM AND AGAINST ANY LIABILITIES ARISING OUT OF OR RELATED TO

(tN wHoLE OR tN PART) ANy SUC+| ASSERTTON INCLUDING, Bt r NOT LlMlrED TO, ASSERTIONS OF

EMPLOYMENT BY AN INDEMNITEE RELATED TO THE FOLLOWING OR ANY PROCEEDINGS

THEREUNDER: THE FEDEML EMPLOYERS' LIABILITY ACT, THE SAFETI APPLIANCE ACT' THE

LocoMonvE tNspEcnont ncr, THE occupATroNAL sAFETY AND HEALTH Acr, THE REsouRcE

cor,rsEnvnrror,l nr,ro REcovERy Acr, AND ANy stMtLAR srATE oR FEDERAL STATUTE.

7.5 THE FOREGOING OBLIGATIONS OF GRANTEE SHALL NOT APPLY TO THE EXTENT
. LIABILITIES ARE CAUSED BY OR CONTRIBUTED TO BY THE NEGLIGENCE OR WILLFUL MISCONDUCT

oF ANY Iruoerururri, eul SHALL APPLY To ALL oTHER LIABTLITIES (AS SUCH TERM IS DEFINED

ABOVE lN SECTION 7.1).

7.6 Upon written notice from Grantor, Grantee agrees to assume the defense of any lawstlt or other

proceeding nroug'nt against any lndemnitee by'any entity, re.lating to any matter covered by this Easement

h-gr""r";t for lihicn-Grantee has 
"n 

obligati-on to assume liability for and/or save and hold harmless any

lndemnitee. Grantee shall pay all costs an-d expenres incident to such defense' including, but not lim.ited to'

reasonable attorneys' fees, investigators' fees, litigation qd appeal expenses, settlement payments, and

amounts paid in satisfaction of judgments. Nothing in this Easement Agreement shall be construed to waive

either parties' timitaiions of tiaOllity-and/or immuniiies available to it pursuant to W. isconsin Statutes or other

applicable federat orrt"t" law. ThL aggrieved party shall promqfly notify the indemnifying oarty.il writing.of any

Liabilities for which indemnification is sought (which writteh notification shall in any case be within one (1) year

after the occurrence of ttre event giving riie to such Liabilities). The indemnifiTing party shall have sole control

of, and the aggrieveJparty shall rEaso-nably cooperate in all respects, in the.defense of any Liabilities for which

indemnification is sou66i.'The aggrieved party'shall not make any admission or disclosure or otherwise take

any action with respeit to the t-ianitities fbr which indemnification is sought that w-ould be preiudiqial to the

indemnifiTing party Jxcepfas required by law. Grantor represents that, as of the Effective Date to the current

actual knowledge of llmes A. Ball, Senior Manager - Real Estate of Grantor, Grantor has no notice or

[""rrf uog" of aiy Liabilities asserted or threatened dy any third party with respect to the matters contemplated

nv 1.,i, E-asemeni ngieement. Grantee represents th;t, aa of the Etfective Date to the current actual knowledge

;i St"pfu, Matty, iiV Attorn"y of Grantee, Grantee has no notice or knowledge of any Liabilities asserted or

tnreateneo by any third party with respect to the matters contemplated by this Easement Agreement.

Section g lnsurance. Subject to Grantee's right to self-insure described below in Section 8.6, Grantee

shall, at its sole cost and expense, procure and maintain during the life of this Easement Agreement the

following insurance coverage:

8.1 Commercial General Liabilitv Insurange. ThLr insurance shall contain broad form contractual

liabi|itywithacooo0,000eachoccurrenceandanaggregate|imitofat
least $4,000,000 but in no-event less than the amount othenrvise carried by Grantee. Coverage must be

purclased on a post 2004 lso occurrence or equivalent and include coverage for, but not limited to, the

following:

' o Bodily lnjury and Property Damage

o Personal lnjury and Advertising Injury

o Fire legal liabilitY
o Products and completed operations

This policy sdall also contain the following endorsements or language, which shall be indicated on the

certificate of insurance:

o The definition of insured contract shall be amended to remove any exclusion or other

limitation for any work being done within 50 feet of railroad property'

o Waiver of subrogation in favor of and acceptable to Grantor'

o Additional insured endorsement in favor of and acceptable to Grantor and Jones Lang

Lasa/e Brokerage' lnc' 
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o SeParation of insureds'
o The policy shall be primary and non-contributing with respect to any insurance carried by

Grantor.

It is agreed that the workers' compensation and emptoyers' liability related exclusions in the commercial

General Liab1ity insurancl puicy(s) required herein are intended io apply to employees of the policy holder and

shall not apply to Grantor employees.

No other endorsements limiting coverage may be included on the policy.

B.Z Business Automobile lnsurance. This insurance.shall contain a combined single limit of at least

$1,000,000peroccurffieragefor,butnotlimitedtothefo||owing:

o BodilY injury and ProPertY damage

r Any and all vehicles owned, used or hired

This policy shall also contain the following endorsements or language, which shall be indicated on the certificate

of insurance:
o waiver of subrogation in favor of and acceptable to Grantor.

c Additional insurel endorsement in favor of and acceptable to Grantor.

o SeParation of insureds.

o The policy shall be primary and non-contributing with respect to any insurance carried by

Grantor.

8.3
coverage for, but not limited to:

o Grantee's statutory liability under the worker's compensation Laws of the state(s) in which

tfre wo* isto be performeO. tf.optional under State Law, the insurance must cover all

emPloYees anYWaY.

. ir'pfoy"rs' tiaOility (Part B) with limits of at least $500,000 each accident, $500'000 by

diseas-e policy limit, $500,000 by disease each employee'

This policy shall also contain the following endorsements or language, which shall be indicated on the certificate

of insurance:
e waiver of subrogation in favor of and acceptable to Grantor.

g.4 Railroad protective Liabilitv Insurance. T-his insurance is required if.there is any construction or

demotitionactivities'ytheGrantorasthelnsuredwithcoverageof_atl-east
$2,000,000 p", o..rrr"nce and $6,000,000 in the aggregate. The policy shall be issued on a standard ISO form

CG 00 35 12 03 and include the following:
o Endorsed to inctude the Pollution Exclusion Amendment (lSO form CG 28 31 10 93)

o Endorsed to include the Limited Seepage and Pollution Endorsement.

o Endorsed to include Evacuation Expense Coverage Endorsement.

oNootherendorsementsrestrictingcoveragemaybeadded.
o The original policy must be provided to the Grantor prior to performing any work or services

under this Easement Agreement

o Definition of "physical-Damage to Property" shall be endorsed to read: "means direct and

"r"iO"ntuf 
loss oi or damageio all proderty owned by any named insured and all property in

::i*u;li*:!"ff.;3'Bi:['J;,fl,.'3!' 
contror arisins out or the acts or omissions or the

lf available and in lieu of providing a Railroad Protective Liability Policy, Grantee may participate in the

Grantor,s Blanket naitioao protective r-ia-uitity Insurance Policy available to Grantee or Grantee's contractor.

The limits of coverage are the same as above'
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8.5 Other Requirements.

(a) Where allowable by laq all policies (applying to coverage listed above) shall contain no

exclusion for punitive damages.

Grantee agrees to waive its right of recovery against Grantor for all claims and suits
against Grantor, per the indemnity provisions of this Easement Agreement. ln addition,
Grantee's insurers, through the terms of the policy or a policy endorsement, must waive
their right of subrogation against Grantor for all claims and suits, and the certificate of
insurance must reflect the waiver of subrogation endorsement. Grantee further waives
its right of recovery, and its insurers must also waive their right of subrogation against
Grantor for loss of its owned or leased property or property under its care, custody, or
control.

Prior to commencing work, Grantee shallfurnish to Grantor an acceptable certificate(s)
of insurance including an original signature of the authorized representative evidencing
the required coverage, endorsements, and amendments (or written evidence of its self-
insurance program in accordance with Section 8.6). Grantee shall notify Grantor in

writing at least 30 days prior to any cancellation, non-renewal, substitution or material

alteration. In the event of a claim or lawsuit involving Grantor arising out of this
Easement Agreement, Grantee will make available any required policy covering such

claim or lawsuit.

Any insurance policy shall be written by a reputable insurance company acceptable to

Grantor or with a current Best's Guide Rating of A- and Class Vll or better, and

authorized to do business in the state(s) in which the service is to be provided.

Grantee represents that this Easement Agreement has been thoroughly reviewed by.
Grantee's insurance agent(s)/broke(s), who have been instructed by Grantee to
procure the insurance coverage required by this Easement Agreement. Allocated Loss

Expense shall be in addition to all policy limits for coverages referenced above.

Not more frequenfly than once every five years, Grantor and Grantee may reasonably
agree to modify the required insurance coverage to reflect then-current risk
management practices in the railroad industry and underwiting practices in the
insurance industry.

lf any portion of the operation is to be subcontracted by Grantee, Grantee shall require
that the subcontractor shall provide and maintain insurance coverages as set forth
herein, naming Grantor as an additional insured, and shall require that the
subcontractor shall release, defend and indemnify Grantor to the same extent and
under the same terms and conditions as Grantee is required to release, defend and

indemnify Grantor herein.

Failure to provide evidence as required by this Section I shall entifle, but not require,

Grantor to terminate this Ehsement immediately. Acceptance of a certificate that does
not comply with this Section I shall not operate as a waiver of Grantee's obligations
hereunder.

The fact that insurance (including, without limitation, self-insurance in accordance with
Section 8.6) is obtained by Grantee shall not be deemed to release or diminish the
liability of Grantee including, without limitation, liability under the indemnity provisions of
this Easement Agreement. Damages recoverable by Grantor shall not be limited by the
amount of the required insurance coverage.

(b)

(c)

(d)

(e)

(f)

(g)

(h)

(i)
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For purposes of this Section 8, Grantor shall mean "Burlington Northern Santa Fe,

LLC'i, "'BNSF Railway Company" and the subsidiaries, successors, assigns and

affiliates of each.

lf the "Grantee" is subject to statute(s) limiting its liability, insured or otherwise, and/or

limiting its ability to obtain or provide insurance as required by this Easement

Agreernent, those statutes shall apply.

g.6 Self-lnsurance. Notwithstanding anything in this Section 8 to the contrary, Grantee is_.allowed

to self-insure for the .ftT-"go required under Ihis Section L Prior to commencing work, Grantee will furnish

written evidence of its setf-inlurance program to Grantor. Grantee's self-insured retention is consistent with that

of other municipal corporations of simiiir operations and size.. Any self-insured retention or other financial

'"rponiiultitv 
foi claimi shall be covered directly by Grantee jn lieu of insurance. Any and all Grantor liabilities

that would otherwise, in accordance with the prbviiions of this EasementAgreement, be covered by Grantee's

insurance will be covered as if Grantee elected not to include a self-insured retention or other financial

,"oponrinifitv for claims. For the avoidance of doubt, requirements (a) - (k) in Section 8.5 above apply to all

Grantee paities (other than Grantee) required to obtain insurance under this Agreement; provided, however, to

the extent Grantee self-insures for the coverages required under this Section 8, Grantee shall not be required to

comply with requirer"ni 1"1, the second sent6nce oi requirement (b), requirements (c) - (e) and requirement (h)

of Siifion 8.5 above for so long as Grantee self-insures such coverages.

Section 9 Environmental.

g.1 Comoliance with Environmental Laws. Grantee shall strictly comply with all federal, state and

|ocalenvironmeincluding,butnot|imitedto,theResourceConservation
and Recovery Act, as amended (RCRA), the Clean Water Act, the oil Pollution Act, the Hazardous Materials

ir"nrport"tion R"i, 1-r" 6omprehensive'Environmental Response, Compensation and Liability Act (CERCLA)

and the Toxic Subst"n."r Controt Act (collectively referred to as the "Environmental Laws"). Grantee shall not

maintain a "treatment," "storage," "transfer" or "disposal" facility, or "underground storage tank," as those--terms

are oefineo by Environm"nt"tijws, on the Premises. Grantee shall not hindle, transport, release or suffer the

release of ,,hazardous waste" or "hazardous substances", as "hazardous waste" and "hazardous substances"

may now or in the future be defined by any Environmental Laws'

g.2 Notice of Release. Grantee shall give Grantor immediate notice to Grantor's Resource

Operations Center at IAOO; AaZ++S 2 of any release of hazardous substances on or from the Premises, violation

of Environmental Laws,'or inspection or inquiry by governmental authorities charged with enforcing

Environmental Laws with respeci to Grantee's use of the Premises. Grantee shall use its best efforts to

prompfly respond to any reiease on or from the Premises. Grantee also shall give Grantor immediate notice of

all measures undertaken on behalf of Grantee to investigate, remediate, respond to or otherwise cure such

release or violation.

g.3 Remediation of Release. lf Grantor has notice from Grantee or otherwise of a release or

violation of Envhonnrental Laws arising in any way with respect to the Premises which occurred or may occur

ouiing th" term of this Easement Agreement, Grantor may require Grantee to !?ke timely measures to

invesiigate, remediate, respond to oi otherwise cure such release or violation affecting the Premises. or

Gr"ntoi'" right-of-way that is caused by or contributed to by Grantee or a Grantee Party or is otherwise

Grantee's responsibility under Section 7.2.

g.4 preventative Measures. Grantee shall prompfly report to,Grantor in writing any conditions.or

activitiesuponffioGranteewhichcreateariskofharmtopersons,propertyorthe
environment and shall take whatever action is necessary to prevent injury to persons or property arising out of

such conditions or 
".|uigur; 

provided, however, that Grintee's reporting to Grantor shall not relieve Grantee of

anv obligation whatsoever imposed on it by this Easement Agreement. Grantee shall prompfly respond to

Grintor'J request for information regarding said conditions or activities.

g.5 Evidence of Comoliance. Grantee agrees periodically to furnish Grantor with proof satisfactory

to Grantor that Grantee is in compliance with this Section 9'

Form 703: Rev.07/01/14
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section 10 PERSONAL PROPERTY WAIVER. AlL qE_!!ONAL PROPERTY, INCLUDING, BUT NOT

L|M|TEDto,rEDMATERlALsUPoNTHEPREM|sESWlLLBEAT
THE RtsK oF GRANTEE oNLy, nno i,to TNDEMNITEE WILL BE LIABLE FoR ANY DAMAGE THERETO

OR THEFT THEREOF, EXCEPT TO THE EXTENT CAUSED BY OR CONTRIBUTED TO BY THE

NEGLIGENCE OR WILLFUL MISCONDUCT OF ANY INDEMNITEE.

Section 11 Default and Termination.

11.1 Grantor's Performance Riohts. lf at any time Grantee, or Grantee's Contractors, fails to properly

performitsouigffiementAgreement,Grantor,inits"so|ediscretion,may:(i)seekspecific
ierformance of'the unperformed obligations, oi(ii) at Grantee's sole cost, may arrange for the pedormance of

such work as Grantor d"ems necessary for the safety of its rail operations, activities and property, or to avoid or

remove any interference with the activities or property of Grantor, or anyone or anything present on th_e rail

corridor or property with the authority or permission of Grantor. Grantee shall promptly reimburse Grantor for all

costs of work'periormed on Grantee's behalf upon receipt of a1 invoice for such costs. Grantor's failure to

perform any obligations of Grantee or Grantee's Contractors shall not alter the liability allocation set forth in this

Easement Agreement.

11.2 Grantor's Termination Riqhts. Grantor may, at its option, terminate this Easement Agreement

byservingnve(@itinguponGrantee:(i)ifGranteefaj|stokeeporperform,?ryof
Grantee's covenants, agreements, or obligationi contained in this Easement Agreement, and such failure

continues for more than inirty (30) days after written notice thereof is provided to_ Grantee by Grantor; provided,

however, if such failure cannot reasonably be cured within such 30-day period, Grantee. shall not be deemed in

Jefault so long as Grantee commences to cure within the 30-day period and diligently pursues such cure.to

completion wit=hin a total of ninety (90) days; (ii) in case of any assignment. or transfer of the Easement by

op"13tion of law; or (iii) if Grantee should abandon or cease to use the Premises for the Easement Purpose.

Any waiver by Granioi of any default or defaults shall not constitute a waiver of the right to terminate-this

Eaiement Agreement for any subsequent default or defaults, nor shall any such waiver in any way affect

Grantor's abifity to enforce any section of this Easement Agreement.

11.3 Effect of Termination or Expiration. Neither termination nor expiration will release Grantee from

any|iabilityor@ment,whetherofindemnityorotheruvise,resu|tingfromanyacts,
omissions br eventJ happening prior to the date of termination or expiration, or, if later, the date the Premises

are restored as required by Section 12.

11.4 Non-exclusive Remedies. The remedies set forth in this Section 11 shall be in addition to, and

not in limitation oi any otfrer rerneOies that Grantor may have under the Master Relocation Agreement, at law or

in equity.

Section 12 Surrender of Premises.

12.1 Removal of lmprovements and Restoration. Ugon termination of this Easement Agreement,

whethernyaoaffintorbytheexerciseofGrantor'sterminationrightshereunder,Grantee
shall, at iti sote cost and expense, immediatety perform the following within one hundred twenty (120) days:

(a) remove all or such portion of Grantee's lmprovements and all appurtenances

thereto from the Premises, as Grantor directs at Grantor's sole discretion;

(b) repair and restore any damage to the Premises arising from, growing out of, or

connected with Grantee's use of the Premises;

(c) remedy. any unsafe conditions on the Premises created or aggravated by

Grantee; and

(d) leave the Premises in the condition which existed as of the Effective Date.

11

Form 703: Rev. 07/01/14



12.2 Limited License for Entrv. lf this Easement Agreement is terminated, Grantor may direct

Granteetoundffieactionssetforthabove,atGrantee'sso|ecost,inwhichcaseGrantee
shall have a limited license to enter upon the Premises to the extent necessary to undertake the actions directed

by Grantor. The terms of this limited license include all of Grantee's obligations under this Easement

Agreement. Termination will not release Grantee from any liability or obligation under this Easement

A6reement, whether of indemnity or otherwise, resulting from any acts, omissions or events happening- prior to

thl date of termination, or, if later, the date when Grantee's lmprovements are removed and the Premises are

restored to the condition that existed as of the Effective Date. lf Grantee fails to surrender the Premises to

Grantor upon any termination of the Easement, all liabilities and obligations of Grantee hereunder shall continue

in effect until the Premises are surrendered.

Section 13 Liens. Grantee shall promptly pay and discharge any and all liens arising out of any

construction, alterations or repairs done, suffered or permitted to be done by Grantee on the Premises or

attributable to Taxes that are the responsibility of Grantee pursuant to Section 6. Grantor is hereby authorized

to post any notices or take any other action upon or with respect to the Premises that is or may be permitted by

Law to prevent the attachmeni of any such liens to any portion of the Premises; provided, however, that failure

of Granior to take any such action shall not relieve Grantee of any obligation or liability under this Section 13 or

any other section of this Easement Agreement.

Section 14 Tax Exchanoe. Grantor may assign its rights (but not its obligations) under this Eas-ement

Agreement to eotORlc,n fxchange Company LLC, an exchange intermediary, in order for Grantor to effect an

eichange under Section 1031 of the Internal Revenue Code. In such event, Grantor shall provide Grantee.with

a noticJof assignment ("Notice of Assignment"), and Grantee shall execute an acknowledgement of receipt of

such Notice of Assignment.

Section 15 Notices. Any notice required or permitted to be given hereunder by one party to the other shall

be in writing anO tne same shall be given and shall be deemed to have been served and given if (i) placed in the

United Stales mail, certified, retuin receipt requested, or (ii) deposited into the custody of a nationally

recognized overnight delivery seruice, addressed to the party to be notified at the address for such party

spe"l-fied below, oito such other address as the party to be notified may designate by giving the other party no

less than thirty (30) days'advance written notice of such change in address'

lf to Grantor: BNSF Railway CompanY
2500 Lou Menk Dr. -AOB3
FortWorth, Texas 76131
Attn: Director of Real Estate

BNSF Railway CompanY
2500 Lou Menk Drive
FortWorth, Texas 76131
Attn: Law Department

City of La Crosse
400 La Crosse St.
La Crosse, Wl 54601-3374
Attn: City Clerk

City of La Crosse
400 La Crosse St.
La Crosse, Wl 54601
Attn: Director of Public Works

With a copy to:

lf to Grantee:

With a copy to:

Section 16 Recordation. As of the Effective Date, a legal description of the Premises is not available.

Grantee and Grantoi shail work together in good faith to establish the legal description for the Premises. Once
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Grantor and Grantee have approved the legal description, Grantor and Grantee shall execute a Memorandum of

Easement in the form attached hereto as Exhibit "B" (the "Memorandum of Easemenf'). The MemorandUm

of Easement shall be recorded in the real estate records in the county where the Premises are located' lf a
Memorandum of Easement is not executed by the parties and recorded as described above within thirty (30)

days of the Effective Date, Grantor shall have the right to terminate this Easement Agreement upon notice to

Grlntee. Grantor and Grantee agree to work in good faith and cooperate in executing and recording the

Memorandum of Easement.

Section 17 Miscellaneous.

jl.1 All aspects of this Easement Agreement shall be governed by the laws of the State of

Wisconsin. To the fullest extent permitted by law any dispute arising under or in connection with this Easement

Agreement or related to any subject matter which is the subject of this Easement Agreement shall be subject to

th-e sole and exclu'sive juris-diction of the United States District Court for the Western District of Wisconsin. The

aforementioned choice of venue is intended by the parties to be mandatory and not permissive. Each party

hereby irrevocably consents to the jurisdiction of the United States District Court for the Western District of

Wisconsin in any iuch dispute and irrevocably waives, to the fullest extent permitted by law, any objection that it

may now have or hereafter have to the laying of venue in such court and that any such dispute which is brought

in such court has been brought in an inconvenient forum.

jT.2 ln the event that Grantee consists of two or more parties, all the covenants and agreements of
Grantee herein contained shall be the joint and several covenants and agreements of such parties. This

instrument and all of the terms, covenants and provisions hereof shall inure to the benefit of and be binding

upon each of the parties hereto and their respective legal representatives, successors and assigns and shall run

with and be binding upon the Premises.

17.3 IntentionallY Deleted.

17.4 lf any provision of this Easement Agreement is held to be illegal, invalid or unenforceable under

present or future Laws, such provision will be fully severable and this Easement Agreement will be construed

and enforced as if such illegal, invalid or unenforceable provision is not a part hereof, and the remaining
provisions hereof will remain in full force and effect. In lieu of any illegal, invalid or unenforceable provision

herein, there will be added automatically as a part of this Easement Agreement a provision as similar in its terms

to such illegal, invalid or unenforceable provision as may be possible and be legal, valid and enforceable.

17.5 This Easement Agreement is the full and complete agreement between Grantor and Grantee

with respect to all matters relating to Grantee's use of the Premises, and supersedes any and all other

agreements between the parties hereto relating to Grantee's use of the Premises as described herein.

H-owever, nothing herein is intended to terminate any surviving obligation of Grantee or Grantee's obligation to

defend and hold Grantor harmless in any prior written agreement between the parties.

17.6 Time is of the essence for the performance of this Easement Agreement.

END OF PAGE - SIGNATURE PAGE FOLLOWS
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Witness the execution of this Easement Agreement as of the Effective Date first set forth above.

GR.ANTOR:

BNSF MILWAY COMPANY, a Delaware corporation

By:
Name:
Title:

GRANTEE:

Clry OF LA CROSSE, a Wisconsin municipal corporation

J-0,;"t4ltu
%0l,,L

14

Form 703: Rev. 07/0'1/14



EXHIBIT'A'

Premises

Exhibit'A'



EXHIBIT riAD

Main Street and BNSF Crossing

A parcel located in the NW % of the NE% of section 4, Township i5 North,
Range 7 west and the sw 7c of the sE% of section 33, Township i6 North,
Range 7 west all being located in the city of La crosse, La crosse county,
Wisconsin more particularly described as foilows:

Commencing at the Northwest Corner of Lot 8.of Edwin B. Magill's Sunnyside Addition; thence
West along the South Right of Way line of Main Street 20' more or less to the intersection with
the West Right of Way line of a 20' wide Alley and also the Point of Beginning of this parcel
description; thence continuing West along said South line 100' more or less; thence North g0,
more or less to the North Right of Way line of Main Street; thence East 100' more or less along
said North line to the Southwest Corner of Lot 2 of a Certified Survey Map found in Volume 3,
Page 50 of County Records; thence South 80' more or less to the point of Beginning.

Created by: JMC 4192015

Checked by

S:LPROJECTSU0lS M|SCU015{24 Legal Desoiptions for BNSF Crosings\BNSF - l\4AlN ST CROSSING\BNSF - lrlhin Sfeet Crossing Legal
Description.dou
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Document
Number

MEMORANDI]M OF EASEMENT

AFTERRECORDING
RETURN TO :

Parcel Identifi cation Number(s) :

MEMORAI\DT]M OF' EASEMENT

This Memorandum is made in reference to that certain Easement Agreement made

20lg by and between BNSF Railway Company, a Delaware
t -r-\ I t .

@whose address for purposes ofthis instrument is 2500 Lou Menk Drive,

f.ort Worttu ir** 7 61ii and City of La Crosse, Wisconsin, a Wisconsin municipal corporation

(',Grantee"), whose address for purposes of this instrument is 400 La Crosse St., La Crosse, WI

54601-3374.

Notice is given that Owner and Buyer have entered into the Easement Agreement. The

Easement Agreement aflects title to lands in La Crosse County, Wisconsin, as described on

Exhibit "A" ittached hereto and incorporated hereinby reference (the "Premises')

The Easement Agreement sets forth, among other things, the terms of an easement

granted by Grantor to Grantee over and across a portion ofthe Premises (the "Easement").

The term of the Easement, unless sooner terminated under provisions of the Easement

Agreement, shall be perpetual. Provisions regulating the use and purposes to which the

Eisement rtrutt Ur limited, are set forth in detail in the Easement Agreement and Grantor and

Grantee agree to abide by the terms ofthe Easement Agreement.

{Eoso946l.Doc)vl} I



I

Al1 the terms, conditions, provisions and covenants of the Easement Agreement are

incorporated herein by this referenci for all purposes as though written out { length herein,.and

both the Easement Agreement and this Memorandum of Easement shall be deemed to constitute

a single instrument o-r document. This Memorandum of Easement is not intended to amend,

modifir, supplement, or supersede any of the provisions of the Easement Agreement and, to the

extenf trt t" may be any conflict oi inconsistency between the Easement Agreement or this

Memorandum oiEasement, the Easement Agreement shall control.

IN WITNESS WHEREOF, the parties have executed this Memorandum of Easement

on the date and year first written above.

lSign ature P ages Fo llow.l

This instrument drafted for BNSF Railway Companyby Attorney Joseph R. Mirr of
Ruder Ware, L.L.S.C., 402 CirahamAvenue, P.O. Box 187, Eau Claire, WI54702-0187'

-2-(80509461.DOC)01)



BNSF Railway ComPanY

By:
Name:
Title:

ACKNOWLEDGMENT

srArE or-6as- )

couNrY orlFran!- l"

orw;h; or;NsrRailwavcoffiv, uD.lu**.
corporationlnbeh"alf of saidcori2-oieitioit.

TAT'MY K. HERNDON
llotary RbSc

STATE OF TEXAS

xrcqtnr. Erp.torz0n0ft

*Please print or type name of notary public'

expires: 

-).

{E0s0946l.Doc)vl }
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City of La Crosse

By:
Name:
Title:

ACKNOWLEDGMENT

STATE OF WTSCONSTN )
)ss

coUNTYoFLACROSSE )

The foregoing instrument was acknowledged before me this,lDlt atay of&byr.g$ 201$*
by -fin-"vtq- K"n.* . the Wc-lll oftheCityoflaCrosse, aWisconsinmunitipA
corporation, onBehalf of said municipal cbrporation.

My commission ispedanent (if no! it
expires: lt->'t( ).

*Please print or type name of notary public.

-4-{E0s0946t.DOC)C/I]



EXHIBIT CAA,'

Main Street and BNSF Crossing

A parcel located in the NW 7c of the NE%of section 4, Township 15 North,
Range 7 west and the sw % of the sE%of section 33, Township 16 North,
Range 7 west all being located in the city of La crosse, La crosse Gounty,
Wisconsin more particularly described as follows:

commencing at the Northwest corner of Lot I of Edwin B. Magill's sunnyside Addition; thence
West along the South Right of Way line of Main Street 20' more or less to the intersection with
the West Right of Way line of a 20' wide Alley and also the Point of Beginning of this parcel
description; thence continuing West along said South line 100' more or less; ihence North g0'
more or less to the North Right of Way line of Main Street; thence East 100' more or less along
said North line to the Southwest Corner of Lot 2 of a Certified Survey Map found in Volume 3,
Page 50 of County Records; thence South 80'more or less to the point of Beginning.

Crealed by: JMC 4192015

Che*ed by

s:LPROJECTS\20'15 Mlscu015{24 Legal Desoiptions for BNSF crossings\BNSF - tr4AlN sT cRosstNG\BNsF - l/ain slreet cossing Legal
Desoiption.dou





EXHIBIT'C.1'

C Documents



EXHIBIT ''C''

CONTRACTOR REQU IRE MENTS

1.01 General: \

" 1.01.01 The Contractor must cooperate with BNSF RAILWAY COMPANY'

hereinafter referred to as "Railway" where work is over or under on or adjacent to

Railway property and/or right-of-way, hereafter referred to as "Railway Property",

during the construction of

1.O1.OZ The Contractor must execute and deliver to the Railway duplicate copies

of the Exhibit "C-1" Agreement, in the form attached hereto, obligating the Contractor

to provide and maintain in full force and effect the insurance called for under Section

3 of said Exhibit "C-1u. Questions regarding procurement of the Railroad Protective

Liability lnsurance should be directed to Rosa Martinez at Marsh, USA, 2'14-303-

8519.

1.01.03 The Contractor must plan, schedule and conduct all work activities so as

not to interfere with the movement of any trains on Railway Property.

i.01.04 The Contractor's right to enter Railway's Property is subject to the

absolute right of Railway to cause the Contractor's work on Railway's Property to

cease it, in ttre opinion of Railway, Contractor's activities create a hazard to

Railway's Property, employees, and/or operations. Railway will have the right to stop

construction worli on 
'the.Project if any of the following events take place: (i)

Contractor (or any of its subcontractors) performs the Project work in a manner

contrary to the plans and specifications approved by Railway; (ii) Contractor (or any

of its subcontractors), in Railway's opinion, prosecutes the Projegt work in a manner

which . is hazardous to Railway property, facilities or the safe and expeditious

movement of railroad traffic; (iii) the insurance described in the attached Exhibit C-1

is canceled during the course of the Project; or (iv) Contractor fails to pay Railway

for the Temporary Construction License or the Easement. The work stoppage will

continue uniil all necessary actions are taken by Contractor or its subcontractor to

rectify the situation to the satisfaction of Railway's Division Engineer or until

additional insurance has been delivered to and accepted by Railway. ln the event of

a breach of (i) this Agreement, (ii) the Temporary Construction License, or (iii) the

Easement, naifuay mly immediately terminate the Temporary Construction License

or the Easement. Any such work stoppage under this provision will not give rise to



any liability on the part of. Railway. Railway's right to stop the work is in addition to

"nV "tf.r"r 
tigl.,'tr Raitway may have including, but not limited to, actions or suits for

damages oilost profits. ln the event that Railway desires to stop construction work

on tf'r6 project, iRailway agrees to immediately notify the following individual in

writing:

i.O1.0S The Contractor is responsible for determining and complying with all

Federal, State and Local Governmental laws and regulations, including, but not

limited io environmental laws and regulations (including but not limited to the

Resource Conservation and Recovery Act, as amended; the Clean Water Act, the

Oil pollution Act, the Hazardous Materials Transportation Act, CERCLA), and health

and safety laws and regulations. The Contractor hereby indemnifres, defends and

. holds harmless Railway for, from and. against all fines or penalties imposed or

assessed by Federal, Siate and Local Governmental Agencies against the Railway

which arise out of Contractor's work under this Agreement; provided, however, the

foregoing obligations of Contractor shall not apply to the extent such fines or

p"nittieJ are proximately caused by the negligence or willful misconduct of any

Railway.

1.01.06 The Contractor must notify City at and Railway's Manager
public projects, telephone number (Calvin Nutt at (7-63) 782-3495) at least thirty (30)

calendar d"yr'before commencing any work on Railway Property. Contractor's

notification to Railway must refer to Railway's file 

-.

1.01.07 For.any bridge demolition and/or falsework above any tracks or any

excavations locat-ed with any part of the excavations located within, whichever is

greater, twenty-five (25) feei of the nearest track or intersecting a slope from the

[1"n" of the top of rdit on a 2 horizontal to 1 vertical slope beginning at eleven (1 1)

ieet from centerline of the nearest track, both measured perpendicular to center line

of track, the Contractor must furnish the Railway five sets of working drawings

showing details of construction affecting Railway Property and tracks, T!,-" working

drawini must include the proposed method of installation and removal of falsework,

shorini or cribbing, not included in the contract plans and two sets of structural

calculitions of any falsework, shoring or cribbing. For all excavation and shoring

submittal plans, the current "BNSF-UPRR Guidelines for Temporary Shoring" must

be used for deiermining the design loading conditions to be used in shoring design,

and all calculations and submittals must be in accordance with the current "BNSF-

UpRR Guidelines for Temporary Shoring". All submittal drawings and calculations



must be stamped by a registered professional engineer licensed to practice in the

state the projbct is'locate-d. All calculations must take into consideration railway

surcharge'loiding and must be designgd to meet American Railway Engineering

and MaintenancE-ot-Way Association (previously known as American Railway

ingineering Associationi Coopers E-80'live loading standard. All drawings and

calculations must be stampeO Oy a registered professional engineer licensed to

practice in the state the project is located'. The Contractor must not begin work until

notified by the n"it*"y'that plans have been approved. The Contractor will be

required to use lifting devices such as, cranes and/or winches to place or to remove

"ny 
t"tr"*ort over 

"nailway's tracks. ln no case will. the Contractor be relieved of

responsibility for results obtained by the implementation of said approved plans.

o 1.0i.0g Subject to the movement of Railway's trains, Railway will cooperate with

the Contractor such that the work may be handled and performed in an efficient

manner. The Contractor will have no claim whatsoever for any type of damages or

for extra or additional compensation in the event his work is delayed by the Railway.

1.02 Gontractor Safety Orientation

o 1.02.01No emptoyee of the Contractor, its subcontractors, agents or invitees

may enter naipay Property without first having completed Railway's

Eniineering Contractor 
'saiety 

Orientation, found on the web site

riw;,v.contrictororientation.com. The Gontractor must ensure that each of its

@tractors,agentsor.inviteescompletesRai|way's
Engineering Gontractor Safety Oiientation through internet sessions before

an! work is performed on the Project. Additionally, the Contractor must

enlure that each and every one of its employees, subcontractors, agents or

invitees possesses a card certifying completion of the Railway Gontractor

Safety Orientation before entering Railway Property. The Gontractor is

responsiOle for the cost of the Railway Contractor Safety Orientation. The

Gontractor must renew the Railway Gontractor Safety Orientation annually.

Further clarification can be found on the web site or from the Railway's

Representative.

1.03 Railway Requirements

o 1.03.01 The contractor must take protective measures as are necessary to keep

railway facilities, including track ballast, free of sand, debris, and other foreign

objecti and materials resu]ting from his operations. Any damage to railway facilities

reiulting from Contractor's op='erations will be repaired or replaced by Railway and

the cost-of such repairs or replacement must be paid for by the City'
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i.03.02 The Contractor must notify the Railway's Division Engineer Brian

ferencat< at (773) S7g-S2gg and provide blasting plans to the Railway for review

sev'en (7) calendai Oays prior to conducting any blasting operations adjacent to or on

Railway's ProPertY.

{.03.03 The Contractor must abide by the following temporary clearances during

construction:

" 15'-0" Horizontally from centerline of nearest track
n 21'-6" Vertically above toP of rail
n 27,-0,, Vertically above top of rail for electric wires carrying less than 750

volts
, 2g'-0,, Vertically above top of rail for electric wires carrying 750 volts to

15,000 volts

' 30'-0" Vertically above top of rail for electric wires carrying 15,000 volts to

20,000 volts
. 34'-0" Vertically above top of rail for electric wires carrying more than

20,000 volts

1.0g.04 Upon completion of construction, the following clearances shall be

maintained: [Note to Drafter: The vertical clearance should mirror the final

negotiated design clearancel-u 25' Horizontally from centerline of nearest track

" 23' 6" Vertically above toP of rail

1.03.05 Any infringement within State statutory clearances due to the Contractor's

operations must bJ submitted to the Railway and to the City and must not be

undertaken until approved in writing by the Railway, and until the City has obtained

any necessary authorization from- the State Regulatory Authority for the

infiingement. No extra compensation will be allowed in the event the Contractor's

*orf<lr delayed pending Railway approval, and/or the State Regulatory Authority's

approval.

1.03.06 ln the case of impaired vertical clearance above top of rail, Railway will

have the option of installing tell-tales or other protective devices Railway deems

n"""rr"ry ior protection of Railway operations. The cost of telltales or protective

devices will be borne bY the CitY.

1.03.07 The details of construction affecting the Railway's Property and tracks not

included in the contract plans must be submitted to the Railway by City for approval

U"iot" *ork is undertaken and this work must not be undertaken until approved by

the Railway.

s ,1.03.0g At other than public road crossings, the Contractor must not move any



equipment or materials across Railway's tracks until permission has been obtained

from the Railway. The Contractor must obtain a "Temporary Construction Crossing

Agreement', from the Railway prior to moving his equipment or materials across the

Riilways tracks. The temporiry crossing must be gated and locked at all times when

not required for use by the Contractor. The temporary crossing for use of the

Contractor will be constiucted and, at the completion of the project, removed at the

expense of the Contractor.

1.03.09 Discharge, release or spill on the Railway Property of any hazardous

substances, oil, petroleum, constituents, pollutants, contaminants, or any hazardous

waste is prohibited and Contractor must immediately notify the Railway's Resource

Operations Center at 1(800) 832-5452, of any discharge, release or spills in excess

of a reportable quantity. Contractor must not allow Railway Property to b_ecome a

treatment, storage or iransfer facility as those terms are defined in the Resource

Conservation and Recovery Act or any state analogue.

1.03.10 The Contractor upon completion of the work covered by this contract,

must promptly remove from the Railway's Property all of Contractor's tools,

equipment,'implements and other materials, whether brought upon said property by

said Contractor or any Subcontractor, employee or agent of Contractor or of any

Subcontractor, and must cause Railway's Property to be left in a condition

acceptable to the Railway's representative.

1.04 Contractor Roadway Worker on Track Safety Program and Safety
Action Plan:

o 1.04.01 Each Contractor that will perform work within 25 feet of the centerline of a

track must develop and implement a Roadway Worker ProtectioniOn Track Safety
program and workwith Railway Project Representative to develop an on track safety

strjegy as described in the guidelines listed in the on track safety portion of the

Safety-brientation. This Program must provide Roadway Worker protection/on track

training for all employees of the Contractor, its subcontractors, agents or invitees.

This triining is reinforced at the job site through job safety briefings. Additionally'

each Contractor must develop and implement the Safety Action Plan, as provided for

on the web site www.contractororientation.com, which will be made available to

Railway prior to commencement of any work on Railway Property. During the

performance of work, the Contractor must audit its work activities. The Contractor

must designate an on-site Project Supervisor who will serve as the contact person

for the Railway and who will maintain a copy of the Safety Action Plan, safety audits,

and Material Safety Datasheets (MSDS)' at the job site.

, 1.04.02 Contractor shall have a background investigation performed on all of its
employees, subcontractors and agents who will be performing any services for
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Railroad under this Agreement which are determined by Railroad in its sole

discretion a) to be on 
-Railroad's property, or b) that require access to Railroad

Critical tnfrastructure, Railroad Critical lnformation Systems, Railroad's Employees,

Hazardous Materials on Railroad's property or is being transported by or otherwise

in the custody of Railroad, or Freight in Transit involving Railroad'

The required background screening shall at a minimum meet the rail industry

background screeni-ng criteria defined by the e-RAILSAFE Program as outlined at

friip:i7www.e-raitsate.6om, in addition to any other applicable regulatory

requirements.

Contractor shall obtain written consent from all its employees, subcontractors or

agents screened in compliance with the e-RAILSAFE Program to participate in the

iiogr"r on their behalf and to release completed background information to

Raiiioad,s designee. Contractor shall be subject to periodic audit to ensure

compliance.

Contractor subject to the e-RAILSAFE Program hereunder shall not permit any of its

"rftoy""r, 
subcontractors or agents to perform services hereunder who are not first

"pdrou"O 
under e-MILSAFE Program standards. Railroad shall have the right to

deny entry onto its premises or acLess as described in this section above to any of

Coniractor's employees, subcontractors or agents who do not display the authorized

identification niog'e issued by a background screening service meeting the

standards set foriliin the e-nRlLsRfE Program, or who in Railroad's opinion, which

may not be unreasonable, may pose a threat to the safety or security of Railroad's

operations, assets or Personnel.

Contractors shall be responsible for ensuring that its employees, subcontractors and

agents are United States citizens or legally working in the United States under a

la-wful and appropriate work vlsA or other work authorization.

1.05 Railway Flagger Services:

o 1.05.01 The Contractor must give Railway's Roadmaster (telephone (608) 781'

743g1a minimum of thirty (30) calendar days advance notice when flagging services

will b'e required so that ihe Roadmaster can make appropriate arrangements (i.e.,

bulletin the flagger's position). lf flagging services are scheduled in advance by the

Contractor and- it is subsequently determined by the parties hereto that such

services are no longer necessary, ihe Contractor must give the Roadmaster five (5)

working days advance notice so that appropriate arrangements can be made to

abolish the position pursuant to union requirements'



1.05.02 Unless determined otherwise by Railway's Project Representative,

Railway flagger will be required and furnished when Contractor's work activities are

located- ovJr, under and/or within twenty-five (25) feet measured horizontally from

centerline of the nearest track and when cranes or similar equipment positioned

beyond 21-feet from the track centerline could foul the track in the event of tip over

or 
-oth"r 

catastrophic occurrence, but not limited thereto for the following conditions:

" 1.05.02a When, upon inspection by Railway's Representative, other conditions

warrant.

o 1.05.02b When any excavation is performed below the bottom of tie elevation, if,

in the opinion of Railway's representative, track or other Railway

facilities may be subject to movement or settlement.

. 1.05.02c When work in any way interferes with the safe operation of trains at

timetable sPeeds.

o 1.05.02d When any hazard is presented to Railway track, communications,

signal, electrical, or other facilities either due to persons, material,

equipment or blasting in the vicinity.

o 1.05.02e Special permission must be obtained from the Railway before moving

heavy or cumbersome objects or equipment which might result in
. making the track imPassable.

1.05.03 Flagging services will be performed by qualified Railway flaggers.

u 1.05.03a Flagging crew generally consists of one employee. However,

additional personnel may be required to protect Railway Property and

operations, if deemed necessary by the Railways Representative.

e 1.05.03b Each time a flagger is called, the minimum period for billing will be the

eight (8) hour basic daY.

o i.05.03c The cost of flagger services provided by the Railway will be borne by

City. The estimated cost for one (1) flagger is approximately between

$800.00-$1,600.00 for an eight (8) hour. basic day with time and one-
half or double time for overtime, rest days and holidays. The estimated
cost for each flagger includes vacation allowance, paid holidays,
Railway and unemployment insurance, public liability and property

damage insurance, health and welfare benefits, vehicle, transportation,

meals, lodging, radio, equipment, supervision and other costs

incidental to performing flagging services. Negotiations for Railway

labor or collective bargaining agreements and rate changes authorized
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by appropriate Federal authorities may increase actual or estimated

friggiig rates. THE FLAGGING RATE lN EFFEGT AT THE TIME OF
peCrOnmANcE BY THE CONTRACTOR HEREUNDER WILL BE

USED TO CALCULATE THE ACTUAL COSTS OF FLAGGING

PURSUANT TO THIS PARAGRAPH.

o i.05.03d The average train traffic on this.route is 50'60 freight trains per

24-hbur period at a timetable speed of 45 MPH and -0- (zero)

passenger trains at a timetable speed of N/A MPH.

1.06 Contractor General Safety Requirements

. 1.06.01 Work in the proximity of railway track(s) is potentially hazardous where

movement of trains and equipment can occur at any time and in any direction. All

work performed by contractors within 25feetof any track must be in compliance with

FRA Roadway Worker Protection Regulations.

o 1.06.02 Before beginning any task on Railway Property; a thorough job safety

briefing must be conducted with all personnel involved with the task and repeated

when i-he personnel or task changes. lf the task is within 25 feet of any track, the job

briefing must include the Railway's flagger, as applicable, and include the

procedures the Contractor will use to protect its employees, subcon'tractors, agents

or invitees from moving any equipment adjacent to or across any Railway track(s).

c 1.06.03 Workers must not work within 25 feet of the centerline of any track without

an on track safety strategy approved by the Railway's Projdct Representative.

When authority is provided, every contractor employee must know: (1) who the

Railway flagger is, and how to contact the flagger, (2) limits of the authority, (3) the

method of-communication to stop and resume work, and (4) location of the

designated places of safety. Persons or equipment entering flag/work limits thai

were not previously job briefed, must notify the flagger immediately, and be given a
job briefing when working within 25 feet of the ienter line of track.

. 1.06.04 When Contractor employees are required to work on the Railway Property

after normal working hours or on weekends, the Railway's representative in charge

of the project must be notified. A minimum of two employees must be present at all

times.

o 1.06.05 Any employees, agents or"invitees of Contractor or its subcontractors

under suspicion of being under the influence of drugs or alcohol, or in the

possession of same, will be removed from the Railway's Property and subsequently

ieleased to the custody of a representative of Contractor management. Future

access to the Railway's Property by that employee will be denied.
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1.06.06 Any damage to Railway Property, or any hazard noticed on passing trains

must be ,"pbrt"d iirmediately io the Railway's representative in charge of the

pffi.i Any vehicle or machine which may come in contact with track, signal

equipment, or structure (urioge) and could result in a train derailment must be

r"'port"o immediately to the n-aitwaytepresentativg^i.ngharoe of the project and to

thb Raitway's Resoirce operations Center at 1(800) 832'5452. Local emergency

numbers are to be obtained from the Railway representative in charge of the project

f rior to the start of any work and must be posted at the job site.

1.06.07 For safety reasons, all persons are prohibited from having pocket knives,

firearms or other dLadly weapons in their possession while working on Railway's

Property.

1.06.08 All personnel protective equipment (PPE) use^d on Railway Property must

meet applicable OSHA and ANSI specifications. Current Railway personnel

;*"",ilJ 
- 

"luipm"nt 
requirements are ]itl?9, ,,-9n ^. 

til"^ 
"I?l^*11-":lrrini."ontru"ioiori"nt"tion.iot, however, a partial list of the requirements

rmanent|yaffixedsideshields(noye|low|enses);
;th;tJ hats; c) iit"ty shoe with:. hardened toes, abovethe-ankle lace-up and a

oLtin"o heel; and d) high visibility retro-reflective work wear' The Railway's

iepieientative in ctrargJ of the project is to 
,b.e . 

contacted regarding local
U^^-i^at##;;ti"t' t- t".tiis requirements-relatins t" ry;Yl'i?iliYry:'Ly.::f, llSillg

il;d;ti";, iarl piote.tionigloveq and_respirators m.ust be,yorn ?_tl"9Tl?9..ry:H:
and Federal regulations.

the web site will qovern.)

1.06.09 THE CONTRACTOR MUST NOT PILE OR STORE ANY MATERIALS'

MACHINERY OR EQUIPMENT CLOSER THAN 25''O'' TO THE CENTER LINE OF

ine r,renREST RATLWAY TRACK. MATERIALS, MACHINERY OR EQUIPMENT

TVTUST NOT BE STORED OR LEFT WITHIN 250 FEET OF ANY HIGHWAY/RAIL

NT.CNNOC CROSSINIGS OR TEMPORARY CONSTRUCTION CROSSING'

WNENE STOR,AGE OF THE SAME WILL OBSTRUGT THE VIEW OF A TRAIN

APPROACHING THE CROSSING. PRIOR TO BEGINNING WORK' THE

CONTRACTOR MUST ESTABLISH A STORAGE AREA WITH CONCURRENCE

OF THE RAILWAY'S REPRESENTATIVE.

{.06.10 Machines or vehicles must not be left unattended with the engine running.

parked machines or equipment must be in gear with brakes set and if equipped with

blade, pan or bucket,'they must be lowered to the ground. All machinery and

"qriprbnt 
left unattended on Railway's Property myst.be.left inoPerable and

secured against movement. (See internet Engineering Contractor Safety orientation

program for more detailed specifications)
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1.06.11 Workers must not create and leave any conditions at the work site that

would interfere with water drainage. Any work performed over water must meet all

Federal, State and Local regulations.

1.06.12 All power line wires must be consider6d dangerous and of high voltage

unless informed to the contrary by proper authority. For all power lines the minimum

clearance between the lines anO 
-"ny 

part of the equipment or load must be; 200 KV

or below - 15 feet; 200 to 350 KV - 20 feet; 350 to 500 KV - 25feet;500 to 750 KV -

35 feet; and 7S0 to 1000 KV - 45 feet. lf capacity of the line is not known, a

minimum clearance of 45 feet must be maintained. A person must be designated to

observe clearance of the equipment and give a timely warning for all operations

where it is difficult for an operator to maintain the desired clearance by visual means.

1.07 Excavation:

o 1.07.01 Before excavating, the Contractor must determine whether any

underground pipe lines, electric wires, or cables, including fiber opti_c cable systems

ur" piurunt and locaied within the Project work area. The Contractor must

determine whether excavation on Railway's Property could cause damage to buried

cables resulting in delay to Railway traffiC and disruption of service io users. Delays

and disruptions to service may cause business interruptions involving loss of

revenue and profits. Before commencing excavation, the Contractor must contact

BNISF's Field Engineering Representative (John Stiltey at (913) 5_51-4519). All

underground and overheid wires will be considered HIGH VOLTAGE and

J"ng;orr until verified with the company having ownership of the line. lt is the

Coniractor's responsibility to notify any other companies that have

underground utilities in ihe area and arrange for the location of all

underground utilities before excavating'

o 1.07.02 The Contractor must cease all work and notify the Railway immediately

before continuing excavation in the area if obstructions are encountered which do

not appear on drlwings. lf the obstruction is a utility and the owner of the utility can

be identified, then the Contractor must also notify the owner immediately. lf there is

any doubt a'bout the location of underground cables or lines of any kind, no work

ru.t b" performed until the exact location has been determined. There will be no

exceptions to these instructions.

o i.07.03 All excavations must be conducted in compliance with applicable OSHA

regulations and, regardless of depth, must be shored where there is any danger to

tracks, structures or Personnel.

o 1.07.04 Any excavations, holes or trenches on the Railway's Property must be
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covered, guarded and/or protected when not being worked on. When leaving work

site areas at night and over weekends, the areas must be secured and left in a

condition that wiil ensure that Railway employees and other personnel who may be

working or passing through the area are protected from all hazards. All excavations

must be back filled as soon as possible.

1.08 Hazardous Waste, Substances and Materiat Reporting:

. 1.0g.01 lf Contractor discovers any hazardous waste, hazardous substance,

petroleum or other deleterious material, including but not limited . to any

non-containerized commodity or material, on or adjacent to Railway's Property, in or

near any surface water, swamp, wetlands or waterways, while performing any work

under t-his Agreement, Contractor must immediately: (a) notify the Railway's

Resource Operations Center at 1(800) 832-5452, of such discovery: (b) takg

safeguards necessary to protect its employees, subcontractors, agents and/or third

purti6t' and (c) exerc'ise due care with respect to the release, including the taking of

any appropriate measure to minimize the impact of such release.

1.09 Fersonal InjurY RePorting

e 1.09.01 The Railway is required to report certain injuries as a part of compliance

with Federal Railroad Adminirtration (FRA) reporting requirements. Any personal

injury sustained by an employee of the Contractor, subcontractor or Contractor's

invitees while on the Railways Property must be reported immediately (by P!o1e
mail if unable to contact in pbrson) to the Railway's representative in charge of the

project. The Non-Employee Personal lnjuryDala Collection Form contained herein

is tb Oe completed and ient by Fax to the Railway at 1(817) 352-7595 and to the

Railway's Project Representative no later than the close of shift on the date of the

injury.
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E3tVSFffi NIN-EMPIIYEE FERSINAL tNJURy DATA EILLEET|0N

(lf injuries are in connectinn with rail equipment accident/incident highway rail grade crossing accident nr automobile

accijent ensure fiat appropriah information is obtained, forms uomplehd and that data entry personnel are aware that

injuries relate to that specific event)

Injured Persnn Type:

l-l Passenger on bain ([)

l-l lonfautor/safetysensitive (F) [ lonhactur/non-safetysensitive (E)

! Volunteer/safetysensitive (H) [ Volunteer/othernon-safetysensitive (l)

l-l Non-trespasser (D) - b include highuny users involved in highway rail grade crossing accidents who did nnt

go around nr thrnugh gahs

Trespasser (E) - tn include highway users involved in highway rail grade crossing accidents who went

around or through gates

f Non-trespasser (J) - [ffrailroad property

lftrain involved, Train lD:

Iransmit attached information to Accident/lncident [teporting Ienter by:

Fax l-817-352-7585 or by Phune l-80[-697-8738 or emailto: Accident-Remrtinq.[enterEENSF.csm

lfficer Pruviding Information:

(Name) (Employee Nn.) (Phone #)

REFIRT FREPARED TE EIMPTY tlllITH IEOERAT AEEIOEI'|T REPORTINE REUUIREMENTS ANB PRETEETED FRI][/|

DISEIISURE FURSUANT T[ 49 U.Sfl Z[gO3 ANO 83 U.S.E.49[

Nnn-employee (N)

(ia enp of anoher railroad oc non'81'l8f enp inrolwd in whhle aaidnt incladng

conpany rehhles)
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NI]N.EMPTIYEE FERSII'IAL INJURY I1ATA EOTTEETIII'I

INFOrtl,|ATION REIIJI|IED T[ BE 8OLI.EIIED PU|ISUANT TO IEOERAT REGUI.ATIIN. II SHOULO BE IJSEO FOR IDI.|PLIANEE VI,IIH FEOE|IAL REEULATIONS ONIY AND Ii IS l'|OT

INTENOED T[ PRES|lME AIIEPTANCE OF RESPONSIBILITY OIl LIABITITY.

l. Accident IitylSt:

Iounty:

2, lJate:

3. Temperature:

Time:

4. Weather:

(if non BNSF location)

Mile Post / Line Segment:

5. Driver's License No (and state) or other l[J: SSN (required):

E. Name (last first, mi):

7. Address: zip:Iity:

8. Date sf Birth:

lhone Number:

B. Injury:

(i.e., Laceration, etc.)

ll. Description of Accident ([o include location, astion, result etc.):

and/or Age: _ Bendet: 
.

(if available)

Employer:

10. Body Part:

(i.e., Hand, etc.)

Treatment:

T
I
T

First Aid [Inly

Required Medical Treatment

0ther Medical Ireatment

13.0r. Name:

14. Dr. Address:

Street:

15. Hospital Name:

lB. Hospital Address:

Street:

Date:

St; Zip

REPORT PREPARED TO COMPLY WITH FEDERAL ACCIDENT REPORTING REQTIIREMENTS

AND PROTECTED FROM DISCLOST'RE PT,RSUANT TO 49 U.S.C. 20903 AND 83 U.S.C. 490

Iity:

lip:St:Lrry:

17. Diagnosis:
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EXHIBIT "C-'1"

Agreement Between
BNSF RAILWAY COMPANY

and the
GONTRACTOR

Railway File:

City Project:

<%Gontractor.LegalName%> [lnsert contractor's . tegal name here](hereinafter called
,,Contractor"), has entered into an agreement (hereinafter called 'Agreement") _ 

dated

,201_, [ffiDrafterns Nlote: lnsert the date of the contract between the Gity and

the Contractor herel -*ittl tt'l" CITY OF LA CROSSE, WISCONSIN ("City") for the performance of

certain work in connlction with the following project:- Performance of such

work will necessarily require contractor to enter BNSF RAILWAY COMPANY (hereinafter called

"Railway") right of wiy and property (hereinafter called "Railway Property"). The Agreement provides

that no worliwill be commenced within Railway Property until the Contractor employed in connection

with said work for the City (i) executes and delivers to Railway an Agreement in the form hereof, and

(ii) provides insurancu of tf," coverage and limits specified in such Agreement and Section 3 herein.

if if.ris Agreement is executed by a farty who is not the Owner, General Partner, President or Vice
presidenl of Contractor, Contractor must furnish evidence to Railway certifying that the signatory is

empowered to execute this Agreement on behalf of contractor.

Accordingly, in consideration of Railway granting permission to Contractor to enter upon Railway
proper$LnO 

"r 
an inducement for such entry, Contractor, effective on the date of the Agreement,

has-agreed and does hereby agree with Railway as follows:

1) RELEASE OF LlABll-lrY AND INDEMNIITY

A. For purposes of this Agreement: (a) "lndemnitees" means Railway and Railway's

affiliated companies, partners; successors, assigns, legal representatives, officers, directors,

shareholders,' employees, and agents; (b) "Liabilities" means all claims, liabilities, fines,

penalties, costs, damages, losses, liens, causes of action, Suj:, demands, judgments, anq

expenses (including, without limitation, court costs, reasonable attorneys' fees, costs of

investigation, removal and remediation, and governmental oversight costs) environmental or

othenruIse; and (c) "Contractor Partiesi' means Contractor or Contractor's officers, agents,

invitees, licensees, employees, or contractors, or any party directly or indirectly employed by

any of them, or any party they control or exercise control over.
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B. TO THE FULLEST EXTENT PERMITTED BY LAW, CONTRACTOR SHALL

RELEASE, lruoemftlry, oereND AND HoLD HARMLESS INDEMNITEES FoR, FROM'

AND AGAINST ANY EruO NII LIABILITIES OF ANY NATURE, KIND, OR DESCRIPTION

DIRECTLY OR INDTRECTLY ARISING OUT OF, RESULTING FROM, OR RELATED TO (IN

wHoLE OR lN PART):

. (i) GoNTRACTOR'S OCCUPATION AND USE OF THE PREMISES,

(ii) THE ENVTRONMENTAL CONDTTTON AND STATUS OF THE PREMISES

GAUSEDBYoRGoNTR|BUTEDToBYcoNTRAcToR'oR

(iii) ANY ACT OR OMISSION OF ANY CONTRAGTOR PARTY.

C. TO THE FULLEST EXTENT PERMITTED BY LAW, CONTRACTOR NOW AND

FOREVER WAIVES ANY AND ALL CLAIMS THAT BY VIRTUE OF ENTERING INTO THIS

AGREEMENT, RAILWAY IS A GENERATOR, OWNER, OPERATOR, ARRANGER' OR

TRANSPORTER FOR THE PURPOSES OF THE GOMPREHENSIVE ENVIRONMENTAL

RESPONSE, COMPENSATION, AND LIABILITY ACT, AS AMENDED ("CEBqL4]1..9-T

orHER ENVTRONMENTAL LAWS (DEFINED BELOW). CONTRACTOR WILL INDEMNIFY'

DEFEND, AND HOLD THE IruOE.MruTEES HARMLESS FROM ANY AND ALL SUCH

CLAIMS CAUSED BY OR CONTRIBUTED TO BY CONTRACTOR. NOTHTNG IN THIS

AGREEMENT IS MEANT BY EITHER PAR,TY TO CONSTITUTE A WAIVER OF ANY

INDEMNITEE'S COMMON CARRIER DEFENSES AND THIS AGREEMENT SHOULD NOT

BE SO CONSTRUED. IF ANY AGENCY OR COURT CONSTRUES THIS AGREEMENT TO

BE A WAIVER OF ANY INDEMNITEE'S COMMON CARRIER DEFENSES, CONTRACTOB

AGREES TO INDEMNIFY, HOLD HARMLESS, AND DEFEND INDEMNITEES FOR ANY

LtABt!-tnEs RELATEo rci THAT coNSTRUcnoN oF THts AGREEMENT. lN No EVENT

AS BETWEEN RAILWAY AND CONTRACTOR AS TO USE OF THE PREMISES AS

CONTEMPLATED BY THIS AGREEMENT SHALL RAILWAY BE RESPONSIBLE TO

CONTRACTOR FOR THE ENVIRONMENTAL CONDITION OF THE PREMISES.

D. IF ANY EMPLOYEE OF ANY CONTRACTOR PARTY ASSERTS THAT HE OR SHE

IS AN EMPLOYEE OF ANY INDEMNITEE, TO THE FULLEST EXTENT PERMITTED BY

LAW, CONTRACTOR SHALL, AND SHALL CAUSE ITS CONTRACTOR TO, RELEASE'

IT,TOCIUruTY, DEFEND, AND HOLD THE INDEMNITEES HARMLESS FROM AND AGAINST

ANy LtABtLtnES nnisll,ro our oF oR RELATED To (tN wHoLE oR lN PART) ANY

SUCH ASSERTION INC!.UDING, BUT NOT !.IMITED TO, ASSERTIONS OF EMPLOYMENT

BY AN INDEMNITEE RELATED TO THE FOLLOWING OR ANY PROCEEDINGS

THEREUNDER: THE FEDERAL EMPLOYERS' LIABILITY ACT, THE SAFETY APPLIANCE

RCt, -THE LocoMonvE tNSpEcnoN Acr, THE occuPATloNAL SAFETY AND

nenlln AcT, THE RESoURcE coNSERVATION AND RECOVERY ACT, AND ANY

SIMTLAR STATE OR FEDERAL STATUTE.

E. THE FOREGOING OBLIGATTONS OF CONITRACTOR SHALL NOT APPLY TO THE

EXTENT LIABILITIES ARE PR,OXIMATELY CAUSED BY THE NEGLIGENCE OR WILLFUL

MISCONDUCT OF ANY INDEMNITEE, BT.IT SHALL APPLY TO ALL OTHER LIABILITIES.
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F. Upon written notice from Railway, Contractor.agrees to assume the defense of any

lawsuit or other pro.".Jing brought against any lndemnitee by any entity, relating. !9- "ly
matter covered ny lris ngre-ementior *[i.t'l Contiactor has an obligation to assume liability for

"nJlo,. 
save and r'orJn"irless any lndemnitee. Contractor shall pay all costs and expenses

incident to such deiense, including, but not limited to, reasonable attorneys'fees, investigators'

fees, litigation and appeal expenses, settlement payments, and amounts paid in satisfaction of

judgments. Nothing in this AglggTelt shall be construed to waive either parties'limitations of

liability and/or imm"unities aviilable to it pursuant to wisconsin statutes or other applicable

federal or state law. The aggrieved party shall promptlfnotify the indemnifying party. in writing

;i;;t li"nititi", for which'iioemniRcation is s6ughi. irre inoemnifying party shall have sole

control of, and tne aglrieved party shall reasonably cooperate in all respects, in the defense of

"nv 
r_iuoiiities for *[i.h indemnification is sought. The aggrieved party shall not make any

admission or disclosure or otherwise take any acJion withlespect to the Liabilities for which

indemnification is r"rght ihat would be prejudicial to the indemnifying party except as required

by law. Railway represents that,as of'the Effective Date to the current actual knowledge of

James A. Ball, Seni'or Manager - Real Estate of Railway, Railway has no notice or knowledge

of any Liabilities asserted or threatened by any third party with .respect to the matters

contemplated by tr.ir Agr""ment. Contractoi represents that, as of the Effective Date to the

current actual knowledie of (name), title) of Contractor'

Contractorhasnonotideorn@iabititiesasserteoorthreatenedbyanythird
party with respect to the matters contemplate.d by this Agreement.

It is mutually understood and agreed that the assumption of liabilities and indemnification

proviJeO for in this Agreement survive any termination of this Agreement.

2) TERM

This Agreement is effective from the date of the Agreement_until (i) lhe completion of the

project-set forth herein, and (ii) full and complete payment to Railway of any and all sums or

bttr-er amounts owing and due hereunder'

3) TNSURANGE

Contractor shall, at its sole cost and expense, procure and maintain during the life of this

Agreement the following insurance coverage:

A. Commercial General Liability insurance. This insurance shall contain broad form

contractual liability with a combined single limit of a minimum of $2,000,000 each

occurrence and an aggregate limit of at least $4,000,000 but in no event less than the

amount otherwise 
"riri-"d 

by the Contractor. Coverage must b-e purchased. on a post

2004 lso occurrence form or equivalent and include coverage for, but not limit to the

following:

o Bodily lnjury and Property Damage

o Personal Injury and Advertising lnjury
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B.

o Fire legal liabilitY
o Products and completed operations

This policy shall also contain the following endorsements, which shall be indicated on the

certifi cate of insurance:

o The definition of insured contract shall be amended to remove any exclusion or other

limitation for any work being done within 50 feet of railroad property'

r waver of subrogation in favor of and acceptable to Railway.

o Additional insured endorsement in favor of and acceptable to Railway.

o Separation of insureds.
I The policy shall be primary and non-contributing with respect to any insurance

carried bY RailwaY.

It is agreed that the workers' compensation and employers' liability related exclusions in the

Commercial General Liability insurance policy(s) required herein are intended to apply to

employees of the policy holder and shall not apply to Railway employees'

No other endorsements limiting coverage as respects obligations under this-Agreement

may be included on the policy with regard to the work being performed under this

agreement.

Business Automobile Insurance. This insurance shall contain a combined single limit of at

least $1,000,000 per occurrence, and include coverage for, but not limited to the following:

e Bodily injury and ProPertY damage

o Any and all vehicles owned, used or hired

The policy shall also contain the following endorsements or language, which shall be

indicated on the certificate of insurance:

o waiver of subrogation in. favor of and acceptable to Railway.

o Additional insured endorsement in favor of and acceptable to Railway.

o Separation of insureds.
o The policy shall be primary and non-contributing with respect to any insurance

carried bY RailwaY.

Workers Compensation and Employers Liability insurance including coverage for, but not

limited to:

o Contractor's statutory liability under the worker's compensation laws of the state(s)

in which the work is io be performed. lf optional under State law, the insurance rhust

cover all emPloYees anYWaY.

c.



o Employers' Liability (Part B) with limits of at least $500,000 each accident, $500,000

by disease policy limit, $500,000 by disease each employee'

This policy shall also contain the following endorsements or language, which shall be

indicated on the certificate of insurance:

c waiver of subrogation in favor of and acceptable to Railway.

D. Railroad protective Liability insurance naming only the Railway as the lnsured with

coverage of at least $2,00b,000 per occunence and $6,000,000 in the aggregate' The

policy tilust be issued on a standard lSo form CG 00 35 1204 and include the following:

. Endorsed to include the Pollution Exclusion Amendment

I Endorsed to include the Limited Seepage and Pollution Endorsement.

a Endorsed to remove any exclusion for punitive damages.

e No other endorsements restricting coverage may be added.

c The original policy must be provided to the Railway prior to performing any work or

services under this Agreement
e Definition of "PhysicaiDamage to Property'' shall be endorsed to read: "means direct

and accidental loss of or damage to all property owned by any named insured and

all property in any named insured' care, custody, and control arising out of the acts

or omissions of the contractor named on the Declarations.

In lieu of providing a Railroad Protective Liability Policy, Contractor may participate (if

available) in Railway's Blanket Railroad Protective Liability Insurance Policy.

Othe.r Requirements:

Where allowable by law, all policies (applying to coverage listed above) shall contain no

exclusion for punitive damages.

Contractor agrees to waive its right of recovery against Railwayfor all claims and suits against

Raitway. lniddition, its insureri, through the terms of the policy or policy endorsement, waive

their right of subrogaiion against Railwiyfor all claims and suits. Contractor further waives its

right oirecovery, 
"-nO 

itr inlurers also waive their right of subrogation against Railway for loss

of its owned or leased property or property under Contractor's care, custody or control.

Allocated Loss Expense shall be in addition to alt policy limits for coverages referenced above.

Contractor is not allowed to self-insure without the prior written consent of Railway' lf granted

by Railway, afry self-insured retention or other financial responsibility for claims shall be

covereO diiectly-by Contractor in lieu of insurance. Any and all Railway liabilities that would

othenruise, in accordance with the provisions of this Agreement, be covered by Contractor's

insurance will be covered as if Contractor elected not to include a deductible, self-insured

retention or other financial responsibility for claims.



E3r|IsF'

prior to commencing services, Contractor shall furnish to Railway an acceptable certificate(s)

of insurance from an authorized representative evidencing the re-quired coverage(s),

endorsements, and amendments. The certificate should be directed to the following address:

BNSF RailwaY ComPanY
c/o CertFocus

P.O. Box 140528
Kansas CitY, MO 64114
Toll Free: 877 -576-237 I

Fax number: 817 -840-7 487

Email : BNSF@certfocus.com
www.certfocus'com

Contractor shall notify Raitway in writing at least 30 days prioi to any cancellation, non-

renewal, substitution or material alteration.

Any insurance policy shall be written by a reputable insurance company acceptable to RSilwa.y

or with a current Best's Guide Rating of A- and Class Vll or better, and authorized to do

business in the state(s) in which the service is to be provided.

lf coverage is purchased on a "claims made" basis, Contractor hereby agrees to maintain

coverage-in force for a minimum of three years after.expiration, cancellation or termination of

1.,i, Agi."ment. Annually Contractor agr"es to provide evidence of such coverage as required

hereunder.

Contractor represents that this Agreement has been thoroughly reviewed by Contractor's

inrriu*" agent(s)/broker(s), who have been instructed by Contractor to procure the insurance

coverage required by this Agreement.

Not more frequenly than once every five years, Railway may reasonably modify the req.uired

insurance .ou"r"g" to reflect then-currenf risk management practices in the railroad industry

and undenruriting practices in the insurance industry

lf any portion of the operation is to be subcontracted by Contractor, Contractor shall require

that the subcontractor shall provide and maintain insurance coverage(s) as set forth herein,

naming Railway as an additional insured, and shall require that .the.subcontractor shall

,"1""16, defend rni inour nify Railway to the s?mg extent and under the same terms and

conditions as Contractor is required to rblease, defend and indemnify Railway herein.

Failure to provide evidence as required by this section shall entitle, but not require, Railway to

terminate this Agreement immediately. Acceptance of a certificate that does not comply with

ihis section shalfnot operate as a waiver of Contractor's obligations hereunder.
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The fact that insurance (including, without limitation, self-insurance) is obtained by Contractor

shall not be deemed to release or diminish the liability of Contractor including, without

limitation, liability und"r the indemnity provisions of this Agreement. Damages recoverable by

Raitway shall not be limited by the bmount of the required insurance coverage.

fn the event of a claim or lawsuit involving Raitway arising out of this agreement, Contractor

will make available any required policy covering such claim or lawsuit'

These insurance provisions are intended to be a separate and distinct obligation on the part of

1..," Conli""ior.- 'Therefore, these provisions shali be enforceable and Contractor shall be

bound thereby reiardless of wheiher or not indemnity provisions are determined to be

enforceable in the jlurisdiction in which the work covered hereunder is performed.

For purposes of this section , Railway shalt mean "Burlington Northern Santa Fe LLC", 'BNSF

Railway Company" and the subsidiaries, successors, assigns and affiliates of each-

4) SALES AND OTHER TAXES

In the event applicable sales taxes of a state or political subdivision of a state of the United

States are levied or assessed in connection with and directly related to a.ny amounts invoiced

Uy Contr"ctor to Railway ("Sales Taxes"), Railway shall be responsible for paying only the

sltes Taxes that Contraitor separately states on the invoice or other billing docum_ents

piovided to Railway; provided, h'owevei, that (i) nothing herein shall preclude Railway from

claiming whatever Sri"r Tax exemptions are applicable to amounts Contractor bills Railway,

tiii Conit".tor shall be responsible ior all sales, use, excise, consumption, services and other

taxes which may accrue on all services, materials, equipment, supp-lies or fixtures that

Contractor and iti subcontractors use or consume in the performance of this Agreement, (iii)

Contractor shall be responsible for Sales Taxes (together with any penalties, fines or interest

thereon) that Contractor fails to separately state on the invoice or other billing documents

f roviued to Railway or fails to colleit,at the time of payment by Railway of invoiced amounts

i;;."pi;here Railway claims a Sales Tax exemption), and (iv) Contractor shall be responsible

ior Sales Taxes (together with any penalties, fines or interest thereon) if contractor fails to

issue separate invoi-ces for each siate in which Contractor delivers goods, provides services

or, if appiicable, transfers intangible rights to Railway'

Upon request, Contractor shall provide Railway satisfactory evidence th.a.t all taxes (together

*ith 
"ny'penalties, 

fines or inteiest thereon) that Contractor is responsible to pay under this

Agr."r'"nt have been paid. lf a written claim is made against Contractor for Sales Taxes with

re"spect to which Raipby may be liable for under this Agreement, Contractor shall promptly

notirv Railway of such ctlim ino provide Railway copies of all correspondence received from

the iaxing authority. Railway shall have the right to contest, protest, or claim a refund, in

Railway'Jo*n n"r", any Sales Taxes paid by Railwa.y to Contractor or for which Railway

*gfrt otherwise be responsible for under this Agrbement; provided, however, that if Railway is

noi permitted by law io contest any such Sales Tax in its own name, Contractor shall, if

requested by Riilway at Railway's sole cost and expense, contest in Contractor's own name
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the validity, applicability or amount of such Sales Tax and allow Railway to control and conduct

such contest.

Railway retains the right to withhold from payments made under this Agreement amounts

,"quir"O to be withheldunder tax laws of any jurisdiction. lf Contractor is claiming a withholding

exlmption or a reduction in the withholding iate of any jurisdiction on any payments under this

Agreement, before any payments are made (and in each succeeding period or year as

i""quiieO by law), Contricior agreer to furnish to RaiMay a properly completed exemption form

prescribed by tuch jurisdiction. Contractor shall be responsible for any. taxes, interest or

penalties assessed against Railway with respect to withholding taxes that Railway does hot

withhold from payments to Contractor.

The Contractor must observe and comply with all provisions, obligations, requirements.a.nd

limitations contained in the Agreement, and the Contractor Requirements set forth on Exhibit
,,C" attached to the Agreemenl and this Agreement, including, but not be limited to, payment of

all costs incurred for any damages to Railway roadbed, tracks,. and/or appurtenances thereto,

resulting from use, occupancy, or presence of its employees, representatives, or agents or

subcontlactors on or about the construction site. Contractor shall execute a Temporary

Construction Crossing Agreement or Private Crossing Agreement

thtto://www.bnsf.com/communitiesffags/permits-reql.estute/1, for aly temporary crossing

;@heconstructionofthisProject,ifa'pprovedbyBNSF.

TRAIN DELAY

Contractor is responsible for and hereby indemnifies and holds harmless Railway (including its

affiliated railway companies, and its tenants) for, from and against all damages arising fro.m

any unscheduted delay to a freight or passenger train which affects Railway's ability to fully

utilize its equipment and to meet customer service and contract obligations. Contractor will be

billed, "r irrih.r provided below, for the economic losses arising from loss of use of

equipment, contraitual loss of incentive pay and bonuses and contractual penalties resu.lting

from train delays, whether caused by Contractor, or subcontractors, or by the Railway

performing worli under this Agreement. Railway agrees that it will not perform any act to

unnecessarily cause train delaY

For loss of use of equipment, Contractor will be billed the current freight train hour rate per

train as determined from Railway's records. Any disruption to train traffic may cause delays to

multiple trains at the same time for the same period.

Additionally, the parties acknowledge that passenger, U.S. mail trains and certain other grain,

intermodal, coal and freight trains operate under incentive/penalty contracts between'Railway

"nO 
itr customer(s). Under these arrangements, if Railway does not meet its contract service

commitments, Railway may suffer loss of performance or incentive pay and/or be subject to

penalty payments. Contractor is responsible for any train pedormance and incentive penalties

6)
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or other contractual economic losses actually incurred by Railway which are attributable to a
train delay caused by Contractor or.its subcontractors.

The contractual relationship between Railway and its customers is proprietary and confidential.

ln the event of a train delay covered by this Agreement, Railway will share information relevant

to any train delay to the extent consistent with Railway confidentiality obligations. The rate

then in effect at the time of performance by the Contractor hereunder will be used to calculate

the actual costs of train delay pursuant to this agreement.

Contractor and its subcontractors must give Railway's representative (-)
(_-1 weeks advance notice of the times and dates for proposed work windows. Railway

anO Contractor will establish mutually agreeable work windows for the project. Railway has

the right at any time to revise or change the work windows due to train operations or service

obliga-tions. niilway will not be responsible for any additional costs or expenses resulting from

" "6"ng" 
in work windows. Additional costs or expenses resulting from a change in work

windowi shall be accounted for in Contractor's expenses for the project.

Contractor and subcontractors must plan, schedule, coordinate and conduct all Contractor's

work so as to not cause any delays to any trains.
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lN WITNESS WHEREOF, each of the parties hereto has caused this Agreement to be executed by its
duly authorized officer the day and year first above written.

<%Contractor. LegalName%> BNSF Railway Company

By:

Name:Printed Name:

Title:
Manager Public Projects

Accepted and effective this day of 20_.

Contact Person:

Address:

City:

State: _ Zip:

Fax:

Phone:

E-mail:
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Master Relocation Aqreement
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I

MASTER RELOCATION AGREEME NT

THIS IUASTER RELQCATION AGREEMFIIT ("Master Agreemenf) is made to be
effective ne Qlb day of Kbt,U\- , Z}l#yefiective Dat6'), by and between BNSF
RAILWAY COMPAIIY, a Delaware Eorporation ('BNSF), and the CfTY OF LA CROSSE,
WISCONSIN, a Wisconsin municipal oorporation ("City"). City and BNSF, respectively, are
sometimes referred to in this Master Agreement each as a "Patty" and coflectively as the
"Patties".

RECITALS

A. BNSF plans to oonstruct approximately four (4) miles of second main track (such
secud main track and related appurtenances being referred to hereinafter as the "Projecf) within
its existing right of-way located in or near rhe City of La Crosse, County of La Crosse, State of
Wisconsin, in the area shown in red (the "ProjectArea') on the map attached hereto as Exhibit A
and incorporated hercin by reference.

B. Construclion of the Project will necessitate relocation, reconfiguntion and other
modifications, as described in more detail below (collectively, the "Relocation Work'), of certain
City utilities and other infrastructure and facilities (collectively, the "City Facilities') located within
or adjacent to the Project Area. The Relocation Work includes, but is not limited to: (i) relocation of
certain City water and sewer utility installations (collectively, "GiU Utilities'); (ii) reconfiguration
and modification of certain portions of the City-owned golf course adjacent to the Project Area
("Golf Cource'), including without limitation relooation of a tee box, green, and pathway,
construction of a cart path, underpass bridge, and related drainage facilities beneath the BNSF
right of way, and closing of two existing at-grade crossings; and (iii) expansion and modification of
railroad crossings of certain City streets (collectivelv, "Street Crossings").

C. The Parties desire to enter into this Master Agreement to set forth their respective
rights and obligations with respect to the Relocation Work.

AGREEMET{TS

NOW, THEREFORE, for the mutual covenants contained herein and other good and
valuable consideration, the sufficiency of which is hereby acknowledged, and incorporating all of
the above referenced Recitals into the agreements below as if fully set forth therein, the Parties do
hereby agree as follows:

Section 1. RELOCATION WORK. The "Reloeation Work" consists of the following items,
together with full execution of the necessary ancillary agreements described in Sections 1.4 and
3.4 below (the "BNSF Relocation Work" oonsists of the BNSF Utility Relocation Work, BNSF Golf
Course Work, and BNSF Crossing Work, as such terms are defined below, and the "City
Relocation Work" consists of the City Utility Relocation Work, City Golf Course Work, City
Crossing Work, and issuance of all City Permits, as allsuch terms are defined below):

1.1 Utilitv Relocation Worh, The "Utility Relocation Work" consists of the BNSF
Utility Relocation Work and the Citv Utility Relocation Work, which are more pailicularly described
as follows:



1.1.1 Except as described in Section 1.1.2 below, the "BNSF Utility Relocation
Work" includes all design, engineering, construction, and installation work necessary for the
relocation of such City Utilities as BNSF, in its sole discretion, deems necessary for the Project. All
such relocations shall be completed in accordance with City's customary specifications, which shall
be provided to BNSF on or before the Effective Date in hard copy or electronically at

r,ttpvrursco,rvco,r,rnmitievtaffSotutirffi' o, ,n1t'|s"rti"j;'""3i:ilXt:111" 
"t 

f,l'iIo) cilJ
Utilities is anticipated to be required for the Relocation Work, with the location of each City Utility to
be relocated being depicted on Bh!b!!A!. attached hereto and incorporated herein by this
reference. Notwithstanding the foregoing, however, the Parties acknowledge and agree that more
or fewer City Utilities may actually need to be relocated based on the Final Plans and
Specifications (as defined below).

1.1.2 The "City Utility Relocation Work" includes coordination of the construction
and installation of the City Utilities, including shutting down, cutting over, review and approval of
any Change Orders (as defined below) to the Final Plans and Specifications to accommodate the
Timeline, and restarting the City Utilities as necessary to accommodate other elements of the
Relocation Work. The City shall not contract with any contractor for construction or relocation of
any utilities nor shall the City construct or relocate any utilities using City employees (such work is
to be performed by BNSF as part of the BNSF Utility Relocation Work), but shall promptly perform
(or cause to be performed) incidental support activities that may be necessary to facilitate the
BNSF Utility Relocation Work.

1.2 Golf Course Work. The "Golf Course Work" consists of the BNSF Golf Course
Work and the City Golf Course Work, which are more particularly described as follows:

',.2.1 The "BNSF Golf Course Work" includes all design, engineering, demolition,
reconfiguration, relocation, construction and installation work necessary to: (i) construct a
railway bridge ("Bridge") to enable construction by the City of the Underpass Pathway
(defined below) to replace the two (2) existing at-grade track crossings (the "At-Grade
Grossings"), (ii) close the At-Grade Crossings within thirty (30) days after BNSF has
notified City of Completion (as hereinafter defined) of the Bridge, and (iii) design and
construct natural gravity flow surface drainage ("Underpass Surface Drainage") in BNSF's
preferred location north of the northernmost At-Grade Crossing for the Underpass Pathway
(provided that if City desires that the Underpass Surface Drainage be modified from BNSF's
design and/or relocated to a different location, and additional enhancements to the
Underpass Surface Drainage and/or Underpass Pathway are necessary to create positive
drainage ("Mechanized Underpass Drainage Facilities"), BNSF shall, at its cost, be
responsible for the initial modification, relocation and/or construction; provided that the City
shall be responsible for maintaining, repairing, reconstruction and/or modifying the
Underpass Surface Drainage and Mechanized Underpass Drainage Facilities, if any, after
Completion (as defined below) pursuant to the provisions of Section 3.4.2).

1.2.2 The "Gity Golf Course Work" includes all design, engineering, demolition,
reconfiguration, relocation, construction and installation work necessary to: (i) relocate and
reconfigure the fainuays, greens and related appurtenances (including but not limited to golf
cart pathways) of holes 1 and 18 of the Golf Course to the east side of BNSF's right-of-way,
(ii) construct a pathway from the existing golf course club house facilities to the underpass
beneath the Bridge, including signage requiring users to remain on such pathway and to
keep off BNSF's right-of-way, and any fencing the City deems necessary in relation to such
pathway and approach to the underpass beneath the Bridge (collectively the "Clubhouse
Pathway"), (iii) construct a pathway beneath the Bridge to allow golf carts and pedestrians
to travel under the Bridge (the "Underpass Pathway''), and (iv) eliminate any use or



elements of the driving range or remainder of the Golf Course that require crossing BNSF's
right-of-way in any manner other than via the Underpass Pathway.

1.3 Crossins Work. The "Crossing Work" consists of the BNSF Crossing Work and
the City Crossing Work, which are more particularly described as follows:

1.3.1 The "BNSF Crossing Work" includes all design, engineering, demolition,
reconfiguration, relocation, construction and installation work necessary to conform the
Street Crossings at Cass Street, Farnam Street and Main Street to Project requirements,
including removal and replacement of existing improvements disturbed by the Project with
improvements similar in quality to the removed improvements. The BNSF Crossing Work
shall include (i) all necessary relocation of existing gates, crossing lights and signs and (ii)
the installation of appropriate crossing surfaces on the new track and patching and repair of
the impacted streets. The BNSF Crossing Work expressly excludes any Quiet Zone Work
(as defined below), which shall be the City's responsibility as part of the City Crossing
Work.

1.3.2 The "City Grossing Work" includes all design, engineering, demolition,
reconfiguration, relocation, construction and installation work necessary to maintain the
Street Crossings in compliance with applicable Laws (as hereinafter defined), including all
work necessary to maintain such Street Crossings as designated "Quiet Zones" in
compliance with "Quiet Zone" regulations (the "Quiet Zone Work").

1.4 Temporarv Riqhts of Entrv

1.4.1 Prior to BNSF's initial entry onto City property to the extent entry may be
necessary for performance of any portion of the BNSF Relocation Work, BNSF and City
agree to enter into a temporary right of entry agreement with the City ("BNSF Right of
Entry") in the form attached hereto as Eh!bi!-Q.

1.4.2 Prior to City's initial entry onto BNSF property to the extent entry may be
necessary for performance of any portion of the City Relocation Work, City and BNSF
agree to enter into a temporary right of entry agreement with BNSF ("City Right of Entry")
in the form attached hereto as BX!!!!_J,; provided further if City contracts with any
contractor for performance of any City Relocation Work, City shall require each such
contractor to execute the document attached hereto as BX!!!!..1!l and comply with the
"Contractor Requirements" set forth on the related Exhibit C (collectively, Bhlb!j]g.'!g
and ![ are referred to hereinafter as the "C Documents"). City further agrees to comply
with the Contractor Requirements set forth on Exhibit G (other than Section 1.01.02'
subsections (iii) and 1iv) of the second sentence oisubsection 1.01.04; the fourth sentence
of subsection 1.01.04; and the last sentence of subsection 1.01.08 of Exhibit C) for any
City Relocation Work performed by City's own forces.

Section 2. PLANS AND SPECIFICATIONS.

2.1 BNSF Relocation Work.

2.1.1 Promptly after the execution of this Master Agreement, BNSF, at BNSF's
sole cost and expense, shall cause detailed plans and specifications (the "Plans and
Specifications - BNSF Relocation Work") to be prepared for the BNSF Relocation Work,
including but not limited to the Bridge. The Plans and Specifications - BNSF Relocation
Work must include all details required for construction of such elements of the BNSF
Relocation Work, and must take into reasonable consideration all work which will be



required to satisfy the intent of the BNSF Relocation Work, and must be sufficient to obtain
all Permits (as hereinafter defined) from all applicable Governmental Authorities (as
hereinafter defined) to enable the BNSF Relocation Work to commence.

2.1.2 BNSF shall deliver a set of the Plans and Specifications - BNSF Relocation
Work to City as soon as they are available (and in any case within fifteen (15) business
days after the Effective Date) for review and approval or disapproval by City, and City shall
give written notice of approval or disapproval within seven (7) business days following its
receipt of the draft Plans and Specifications - BNSF Relocation Work (the "BNSF
Relocation Work Plan Review Period"), and City agrees to act reasonably and in good
faith with respect thereto. The draft Plans and Specifications - BNSF Relocation Work may
also include a construction schedule or other adjustments to the Timeline (as defined
below). lf City does not give written notice of approval or disapproval or othenruise fails to
respond within the BNSF Relocation Work Plan Review Period, the Plans and
Specifications - BNSF Relocation Work shall be deemed approved. lf City reasonably
disapproves of any elements of the Plans and Specifications - BNSF Relocation Work
within the BNSF Relocation Work Plan Review Period, City shall include with such
disapproval specific details regarding its objections together with proposed reasonable
modifications that would address such objections to the City's satisfaction. Following
receipt of any disapproval by the City within the BNSF Relocation Work Plan Review
Period, BNSF shall cause the Plans and Specifications - BNSF Relocation Work to be
modified to address City's concerns and re-submit same to City within seven (7) business
days after City's disapproval; and City shall either approve or disapprove the re-submission
within five (5) business days after such re-submission following the same parameters set
forth above (including without limitation that the re-submission shall be deemed approved if
no disapproval is provided within the time period specified); and such process shall
continue as necessary until Plans and Specifications - BNSF Relocation Work have been
established that are acceptable to both Parties. Both Parties agree and acknowledge the
need to arrive at final mutually approved Plans and Specifications - BNSF Relocation Work
as soon as possible, and both Parties agree to act diligently and in good faith exercising
reasonable judgment throughout the above process to finalize approved Plans and
Specifications - BNSF Relocation Work as soon as practical, and will refrain from requiring
unnecessary or unreasonable revisions, and in any case the Parties concur they will agree
upon the final Plans and Specifications - BNSF Relocation Work on or before the date that
is 45 days after the Effective Date.

2.1.3 The Plans and Specifications - BNSF Relocation Work which are ultimately
approved by BNSF and City pursuant to the foregoing are referred to herein as the "Finat
Plans and Specifications - BNSF Relocation Work." The date on which BNSF and City
approve in writing the Final Plans and Specifications - BNSF Relocation Work (or the date
the BNSF Relocation Work Plan Review Period expires without City's written approval or
disapproval of the draft Plans and Specifications - BNSF Relocation Work such that the
draft Plans and Specifications - BNSF Relocation Work are deemed approved as Final
Plans and Specifications - BNSF Relocation Work by City) is referred to as the "BNSF
Relocation Work Design Approval Date".

2.2 Citv Relocation Work.

2.2.1 Promptly after the execution of this Master Agreement, City, at City's sole
cost and expense, shall cause detailed plans and specifications (the "Plans and
Specifications - City Relocation Work") to be prepared for the City Relocation Work. The
Plans and Specifications - City Relocation Work must include all details required for
construction of such elements of the City Relocation Work, and must take into reasonable
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consideration all work which will be required to satisfy the intent of the City Relocation
Work, and must be sufficient to obtain all Permits (as hereinafter defined) from all
applicable Governmental Authorities (as hereinafter defined) to enable the City Relocation
Work to commence.

2.2.2 City shall deliver a set of the Plans and Specifications - City Relocation Work
to BNSF as soon as they are available (and in any case within forty-five (45) business days
after the Effective Date) for review and approval or disapproval by BNSF, and BNSF shall
give written notice of approval or disapproval within seven (7) business days following its
receipt of the draft Plans and Specifications - City Relocation Work (the "Gity Relocation
Work Plan Review Period"), and BNSF agrees to act reasonably and in good faith with
respect thereto. The draft Plans and Specifications - City Relocation Work may also
include a construction schedule or other adjustments to the Timeline. lf BNSF does not
give written notice of approval or disapproval or othenruise fails to respond within the City
Relocation Work Plan Review Period, the Plans and Specifications - City Relocation Work
shall be deemed approved. lf BNSF reasonably disapproves of any elements of the Plans
and Specifications - City Relocation Work within the City Relocation Work Plan Review
Period, BNSF shall include with such disapproval specific details regarding its objections
together with proposed reasonable modifications that would address such objections to
BNSF's satisfaction. Following receipt of any disapproval by the BNSF within the City
Relocation Work Plan Review Period, City shall cause the Plans and Specifications - City
Relocation Work to be modified to address BNSF's concerns and re-submit same to BNSF
within five (5) business days after BNSF's disapproval; and BNSF shall either approve or
disapprove the re-submission within five (5) business days after such re-submission
following the same parameters set forth above (including without limitation that the re-
submission shall be deemed approved if no disapproval is provided within the time period
specified); and such process shall continue as necessary until Plans and Specifications -
City Relocation Work have been established that are acceptable to both Parties. Both
Parties agree and acknowledge the need to arrive at final mutually approved Plans and
Specifications - City Relocation Work as soon as possible, and both Parties agree to act
diligently and in good faith exercising reasonable judgment throughout the above process
to finalize approved Plans and Specifications - City Relocation Work as soon as practical,
and will refrain from requiring unnecessary or unreasonable revisions, and in any case the
Parties concur they will agree upon the final Plans and Specifications - City Relocation
Work on or before the date that is sixty (60) days after the Effective Date. For the portion of
the City Relocation Work that must be co-designed with the BNSF Relocation Work or that
may impact BNSF property or facilities in any way, including but not limited to the Bridge,
the City will diligently and in good faith expedite the delivery of said portion of the draft
Plans and Specifications - City Relocation Work to BNSF within fifteen (15) business days
after the Effective Date.

2.2.3 The Plans and Specifications - City Relocation Work which are ultimately
approved by BNSF and City pursuant to the foregoing are referred to herein as the "Final
Plans and Specifications - City Relocation Work." The date on which BNSF and City
approve in writing the Final Plans and Specifications - City Relocation Work (or the date the
Plan Review Period expires without BNSF's written approval or disapproval of the draft
Plans and Specifications - City Relocation Work such that the draft Plans and Specifications
- City Relocation Work are deemed approved as Final Plans and Specifications - City
Relocation Work by BNSF) is referred to as the "City Relocation Work Design Approval
Date".

Final Plans and Specifications. As used in this Master Agreement, the term
and Specifications" shall mean the Final Plans and Specifications - BNSF



Relocation Work, the Final Plans and Specifications - City Relocation Work, or both, as may be
amended by any Change Orders (as defined below), and as applicable in the context.

2.4 Chanse Orders. lf change orders or other revisions (collectively, "Change
Orders") to any Final Plans and Specifications are necessary, the Party responsible for that
segment of Relocation Work agrees to promptly prepare, at its sole cost and expense, such
Change Orders and submit same to the other Party for review and approval in accordance with the
time periods and requirements set forth in Section 2.2 above, including but not limited to the
Parties' agreement to: (i) act diligently and in good faith exercising reasonable judgment throughout
the above process to finalize any Change Orders as soon as practical, and (ii) refrain from
requiring unnecessary or unreasonable revisions.

Section 3. GONSTRUGTION: STANDARDS: COMPLETION: OBLIGATIONS UPON
COMPLETION.

3.1 Gonstruction

3.1.1 Promptly after the BNSF Relocation Work Design Approval Date, BNSF shall
(or shall cause its contractors to) commence and diligently pursue to Completion the BNSF
Relocation Work in accordance with the Final Plans and Specifications - BNSF Relocation Work,
the Standards (as hereinafter defined), all applicable Permits, and the Timeline.

3.1.2 Promptly after the Ci$ Relocation Work Design Approval Date, City shall (or
shall cause its contractors to) commence and diligently pursue to Completion the City Relocation
Work in accordance with the Final Plans and Specifications - City Relocation Work, the Standards,
all applicable Permits, and the Timeline.

3.2 Standards. Each Party shall commence and Complete its Relocation Work
obligations in accordance with the following requirements (the "Standards"): (i) in a good and
workmanlike manner, (ii) in conformance with the Final Plans and Specifications, (iii) in accordance
with accepted industry standards of care, skill and diligence for such work, (iii) in conformance with
all Permits, and (iv) in compliance with all applicable federal, state, municipal, or other laws,
statutes, codes, restrictions, regulations, ordinances and orders promulgated by any governmental
or judicial body or agency (collectivel!, "Laws"), subject to Section 9 below.

3.3 Completion. For purposes of this Master Agreement, the words "Complete",
"Completed", "Completion" or any variations thereof shall mean that (i) all components of the given
portion of Relocation Work have been substantially completed in accordance with the Final Plans
and Specifications, (ii) BNSF and City have entered into the BNSF Right of Entry and the City Right
of Entry, (iii) all other applicable necessary ancillary agreements described in Section 3.4.2 below
have been fully executed, and (iv) all applicable Governmental Approvals have been obtained.

3.4 Obliqations upon Completion. Upon Completion of a given portion of the
Relocation Work, ownership and responsibility for future maintenance, repair, reconstruction,
modification and removal shall be apportioned among the Parties in the following manner:

3.4.1 BNSF shall own and be responsible, at its sole cost and expense, for
maintaining, repairing, reconstructing and modifying the BNSF Crossing Work and the
Bridge.

3.4.2 City shall own and be responsible, at its sole cost and expense, for
maintaining, repairing, reconstructing and modifying the City Utilities, City Crossing Work
(including without limitation all Quiet Zone Work), Underpass Surface Drainage,



Mechanized Underpass.Drainage Facilities (if any), Underpass Pathway, and the remainder
of the Golf Course on either side of BNSF's right-of-way, including the Clubhouse Pathway.

(a) As part of Completing the Utility Relocation Work, for any City Utitities
located in BNSF's right-of-way, City and BNSF shall promptly execute a license
("Utility License") for each such City Utility (or amend an existing license, as
applicable), such Utility License to be in the form attached hereto as Exhibit D.

(b) As part of Completing the Crossing Work, City and BNSF shall
promptly execute an easement ("Crossing Easement") for each such Street
Crossing (or amend an existing license or easement, as applicable), such Crossing
Easement to be in the form attached hereto as Exhibit E.

(c) As part of Completing the Underpass Pathway and Mechanized
Underpass Drainage Facilities (if any), City and BNSF shall promptly execute an
easement ("Underpass Easemenf') for the Underpass Surface Drainage,
Mechanized Underpass Drainage Facilities (if any), Underpass Pathway and for
pedestrian and golf cart use, such Underpass Easement to be in the form attached
hereto as Exhibit F.

Section 4. TIMELINE. The Parties acknowledge and agree that time is of the essence with
respect to the Relocation Work, and that but for this Master Agreement BNSF would have no legal
obligation to pay for substantial portions of the Relocation Work that BNSF is agreeing to pay for
hereunder. The City agrees and acknowledges that BNSF is agreeing to pay for substantial
portions of the Relocation Work hereunder as an accommodation to the City to mitigate perceived
impacts to the City that may arise from the Project, and to expedite completion of the Project in
accordance with the Timeline. Accordingly, the Parties agree to use the utmost diligence and their
best efforts to cause their respective work to be Completed on or before the dates established in
the Timeline. The timeline set forth on Bh!!!!-Q, attached hereto and incorporated by reference
herein ("Timeline") is the proposed timeline for Completion of the Relocation Work. City and
BNSF agree that the Timeline may need further refinement based on the Final Plans and
Specifications and other matters including, but not limited to, specific project sequencing
consensus reached by the Parties and all key third parties including, but not limited to, the U.S.
Army Corps of Engineers ("USACE"), Wisconsin Department of Natural Resources ("WDNR"),
Wisconsin Office of the Commissioner of Railroads ("WOCR'), Ho Chunk Nation ('HCN') and La
Crosse County ("Coung/').

Section 5. PERMITS AND APPROVALS.

5.1 Permits. In connection with the Relocation Work and related activities, BNSF may
seek to obtain certain licenses, permits, and other approvals (collectively, "Permits") from various
governmental authorities that may have jurisdiction over the Relocation Work, "Governmental
Authorities").

5.2 Citv Permits. City hereby covenants and agrees to actively expedite all Permits
that BNSF may seek from City ("City Permits"), and to cooperate with BNSF in BNSF's efforts
seeking Permits from any other GovernmentalAuthorities.

5.3 BNSF Riqht of Wav. The CitV furtfrer agrees and acknowledges that it has
completed its review of title to the portion of the BNSF right of way running through the Golf
Course, and agrees and acknowledges that such right of way is described in BNSF's recorded
property acquisition documents and a subsequent recorded survey as one hundred (100) feet in
width and will allow for construction of the Project. BNSF and City agree to work in good faith to



identify any portions of BNSF's right-of-way abutting the Golf Course that the City desires to
continue using following Completion of the Relocation Work, and BNSF will reasonably consider
requests by the City to use such areas, subject to entering into a lease agreement in form and
substance reasonably acceptable to both parties, and BNSF's prior consent to City's use of
portions of BNSF's right-of-way shall be replaced with such lease agreement. This Section 5.3
shall survive the termination or expiration of this Master Agreement.

Section 6. OTHER COVENANTS. In addition to and not in limitation of any other covenants
and obligations set forth in this Master Agreement, the following covenants apply to this Master
Agreement:

6.1 Citv Covenants. Without limiting the other requirements set forth in this Master
Agreement, City hereby covenants and agrees that it will:

6.1.1 Diligently and reasonably cooperate with BNSF in designing, engineering,
constructing, and installing the Relocation Work in order to minimize costs of the Relocation
Work.

6.1.2 Promptly prepare, review and approve draft Plans and Specifications in
accordance with the provisions of Section 2.

6.1.3 Not oppose BNSF's crossing petitions filed with WOCR for the Street
Crossings, the nature and scope of which is described in the documents attached hereto as
Exhibit H (collectively, the "OCR Documents"). City shall notify BNSF of any concerns
City may have with respect to such crossing petitions, and BNSF shall use good faith efforts
to revise its petitions in response to such requests.

6.1.4 Expeditiously commence and perform to Completion the City Relocation
Work in accordance with the Timeline and in coordination with the BNSF Relocation Work.

6.1.5 Actively and reasonably cooperate with BNSF in coordinating the timing and
sequencing of the Relocation Work, including avoiding interference with BNSF's rail
operations.

6.1.6 Promptly execute all licenses or entry agreements for BNSF property
required by this Master Agreement, including the City Right of Entry, the Utility Licenses,
the Crossing Easements and the Underpass Easement.

6.2 BNSF Covenants. BNSF hereby covenants and agrees that it will:

6.2.1 Promptly prepare, review and approve draft Plans and Specifications in
accordance with the provisions of Section 2.

6.2.2 Expeditiously commence and perform to Completion the BNSF Relocation
Work.

6.2.3 Actively and reasonably cooperate with City in coordinating the timing and
sequencing of the Relocation Work, including using commercially reasonable efforts to
avoid material interference with the City Facilities.

6.2.4 Promptly execute the BNSF Right of Entry.
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6.2.5 Close the At-Grade Crossings as soon as practicable after Completion of the
Bridge and Underpass Pathway, but in any event no later than thirty (30) days after
Completion of such Project elements.

6.2.6 Not oppose City's crossing petitions to be filed with WOCR for pedestrian
sidewalks at an already existing street crossings at Main, Farnam and Cass Streets, so
long as such petitions meet all BNSF, Federal Railroad Administration ("FRA") and other
regulatory requirements and are othenrise in conformance with current railroad industry
best practices. City shall provide drafts of all such crossing petitions to BNSF reasonably in
advance of filing with WOCR to allow BNSF adequate time to evaluate such drafts for
conformance with the above-referenced BNSF requirements and current railroad industry
best practices. BNSF shall notify City of any concerns BNSF may have with respect to
such draft petitions, and City shall use good faith efforts to revise its petitions in response to
such requests.

6.2.7 Support City's request ("City Mitigation Request") to the WDNR and
Governor's Office to use wetland mitigation monies in the City for wetland mitigation
projects ("City Mitigation Project") on the terms and conditions set forth herein. lf the City
Mitigation Request (including applicable funding and timelines): (i) is approved by the
WDNR, the Governor's Office and any other applicable Governmental Authorities; (ii) is in
executable form promptly after approval by such Governmental Authorities; and (iii) does
not impact the timing, scope, or other aspects of the Project and/or Relocation Work (the
foregoing requirements (i) - (iii) inclusive are the'BNSF Support Conditions"), BNSF will
support such City Mitigation Project. Additionally, if all of the BNSF Support Conditions are
satisfied, BNSF will also contribute up to a maximum of Two Hundred Thousand Dollars
($200,000) ("Additional Mitigation Payment") towards the costs of the City Mitigation
Project, above and beyond any in lieu payment that WDNR may require BNSF to make in
connection with the Project. lf the City Mitigation Project does not satisff all of the BNSF
Support Conditions, BNSF will have the right, in its sole discretion to work to address any
wetland mitigation issues associated with the Project and/or Relocation Work in any
manner as BNSF may see fit, whether through a fee in lieu payment or othenuise, and
BNSF will have no obligation whatsoever to make the Additional Mitigation Payment to
City. Without limiting the generality of the Parties' covenants and obligations set forth
elsewhere in this Agreement, the City agrees that it the City Mitigation Request is not
successful the City will take no action to delay BNSF's ability to obtain any Permits,
including without limitation the City Permits, or to execute the Project and/or Relocation
Work.

Section 7. COSTS: INCENTIVE PAYMENT.

7.1 Costs. Except to the extent othenruise expressly set forth in this Master Agreement,
costs for the Relocation Work shall be allocated among the Parties as follows:

7.1.1 BNSF shall bear all costs for performance of the BNSF Utility Relocation
Work, BNSF Golf Course Work, and BNSF Crossing Work.

7.1.2 City shall bear all costs for performance of the City Utility Relocation Work,
City Golf Course Work, and City Crossing Work.

7.2 Incentive Pavment.

7.2.1 Notwithstanding the provisions of Section 7.1, however, BNSF agrees to
pay to City the amount of Eight Hundred Thirty-Thousand Three Hundred Sixty-Five and



No/100 Dollars ($830,365.00) (the "lncentive Payment") for the timely Completion of the
City Relocation Work in accordance with the Timeline (the "Target Completion Date").

7,2.2 Within _(_) days after the Effective Date, BNSF and City will mutually
agree upon an escrow agent ("Escrow Agent") to hold the Incentive Payment in an escrow
account (the "Escrow Account"), such Incentive Payment to be held and disbursed
pursuant to joint escrow instructions to be mutually negotiated and agreed to by Escrow
Agent, City and BNSF ("Escrow Agreement"). The Escrow Agreement shall direct Escrow
Agent to deposit, hold in trust for City's benefit, and periodically disburse the funds in the
Escrow Account according to the Payment Schedule (as defined below). BNSF shall be
solely responsible for all costs and expenses associated with the Escrow Account;
however, interest accrued on the Escrow Account shall be for BNSF's benefit. Prior to the
parties' approval of the Final Plans and Specifications, BNSF shall deposit the lncentive
Payment into the Escrow Account.

7.2.3 The Escrow Agreement will direct Escrow Agent to disburse the Incentive
Payment from the Escrow Account to City in two (2) installments in accordance with the
following schedule (the "Payment Schedule"):

(a) A lump sum of $415,000 ("lnitial Installment") within thirty (30) days
after the latest to occur of all of the following: (i) City's approval of the Final Plans
and Specifications - BNSF Relocation Work, (ii) BNSF's approval of the Final Plans
and Specifications - City Relocation Work, (iii) BNSF's and City's full execution of
the BNSF Right of Entry, and (iv) City's and BNSF's full execution of the City Right
of Entry. The Initial Installment is non-refundable except in the event this Master
Agreement is terminated because of City's default pursuant to Section 10 below.

(b) A lump sum of $415,365 ("Final Installment") within thirty (30) days
after the date that is the earlier to occur of: (i) Cig's Completion of all City
Relocation Work or (ii) City's Completion of all elements of the City Relocation Work
necessary for BNSF, in BNSF's reasonable discretion, to Complete the BNSF
Relocation Work and eliminate interference by City with BNSF's railroad operations
and right-of-way, including without limitation (x) closure and removal of the At-Grade
Crossings, and (y) BNSF's ability to operate its second main line track; provided,
however, that City's right to receive the full Final Installment to City is contingent on
City's Completion of the City Relocation Work on or before the Target Completion
Date. lf City does not Complete the City Relocation Work on or before the Target
Completion Date, subject to extension for Force Majeure as set forth below, the
Final Installment shall be reduced by a daily amount of Ten Thousand and No/100
Dollars ($10,000.00) for each calendar day that passes after the Target Completion
Date until the Ci$'s Completion of the City Relocation Work.

7.2.4 City expressly acknowledges and agrees that it will accept BNSF's payment
of the Incentive Payment (which assumes that City Completes the City Relocation Work on
or before the Target Completion Date, subject to extension for Force Majeure and as may
be adjusted pursuant to Section 7.2.3(bl above) as the full and complete payment for all of
City's costs, expenses and fees for the City Relocation Work. Any costs to Complete the
City Relocation Work in excess of the lncentive Payment shall be the sole responsibility of
City. In addition to and not in limitation of the foregoing or anything else set forth in this
Master Agreement (i) City hereby expressly waives any and all claims against BNSF for
consequential, special or punitive damages allegedly suffered by City because of any
delays in Completion of the Relocation Work, including lost profits and business interruption
related to the City Golf Course or othenruise, and (ii) BNSF hereby expressly waives any
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and all claims against Ci$ for consequential, special or punitive damages allegedly suffered
by BNSF because of any delays in Completion of the Relocation Work in excess of an
amount equal to three times the Incentive Payment (Two Million Four Hundred Ninety-One
Thousand Ninety-Five and No/1 00 Dollars ($2,+gt,095.00)).

Section 8. FORCE MAJEURE. In the event that BNSF or City is delayed from the
performance of any actual construction work required under the terms of this Master Agreement by
an act of God, flood, inclemdnt weather materially exceeding typical weather patterns for the area,
governmental action (other than action or inaction by the City), labor strikes, act of war, riot, and
civil commotion, or by any similar cause beyond the control of BNSF or Cig, as the case may be,
(taking into account the parties' obligations to use the utmost diligence and best efforts to comply
with the Timeline as set forth in Section 4 above) (as used herein, "Force Majeure"), such failure
shall not be deemed to be a breach of this Master Agreement or a violation of any such covenants
and the time within which BNSF or City must perform any such act shall be extended by a period of
time equal to the period of delay arising from any said causes; provided that the Party declaring
such Force Majeure event must promptly notify the other Party of such event and work with the
utmost diligence and use its best efforts to promptly overcome any such event. For avoidance of
doubt, delays in review and approval of Plans and Specifications, cooperation with coordination,
execution of licenses and other agreements, payment of monetary obligations, and any other
obligations hereunder that do not constitute actual construction work shall not be subject to relief
on grounds of Force Majeure.

Section 9. NO WAIVER. Nothing in this Master Agreement shall be deemed a submission by
BNSF to the jurisdiction of any state or local body or a waiver of the preemptive effect of any state
or federal law; provided further that this Master Agreement is not to be construed as a consent or
submission by BNSF to the jurisdiction of the City or any other agency over its proposed actions, or
as a waiver of BNSF's right to withdraw and/or assert preemption with regard to any permit
application or other approval that BNSF may seek.

Section 10. DEFAULT AND TERMINATION.

10.1 lf either Party fails to perform any of its obligations under this Master Agreement,
and, after written notice is given by the non-defaulting Party to the defaulting Party specifying the
default, the defaulting Party fails either to promptly commence to cure the default, or to complete
the cure expeditiously but in all events to complete the cure within thirty (30) days after the default
notice is given, then the non-defaulting Party may (i) seek specific performance of the unperformed
obligations; (ii) at defaulting Party's sole cost, perform or arrange for the performance of
unperformed obligations, in which event the defaulting Party will be deemed to have granted a right
of entry over its property as necessary to complete such obligations, on the same terms and
conditions as provided for in Section 1.4 above; or (iii) bring a claim for damages. The remedies
set forth in this Section 10.1 shall not be in limitation of any other remedies that a Pafi may have
at law or in equity.

10.2 Any waiver by either Party of any default or defaults under this Master Agreement or
any delay of either Party in enforcing any remedy set forth herein shall not constitute a waiver of
the right to pursue any remedy at a later date or terminate this Master Agreement for any
subsequent default or defaults, nor shall any such waiver in any way affect such Party's abilig to
enforce any section of this Master Agreement.

10.3 The term of this Master Agreement shall begin on the Effective Date and continue
until Completion of the Relocation Work, unless sooner terminated as set forth herein, except for
those provisions that expressly survive termination.
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11. NOTICE. Any notice required or permitted to be given hereunder by one Party to
the other shall be in writing and the same shall be given and shall be deemed to have been served
and given if: (i) placed in the United States mail, certified, return receipt requested, or (ii) deposited
into the custody of a nationally recognized overnight delivery service, addressed to the Party to be
notified at the address for such Party specified below, or to such other address as the Party to be
notified may designate by giving the other Party no less than thirty (30) days' advance written
notice of such change in address.

lf to BNSF: BNSF Railway Company
2500 Lou Menk Dr.
FortWorth, TX 76131
Attn: AVP Engineering Services

With a copy to:

BNSF Railway Company
2500 Lou Menk Dr., AOB-3
Fort Worth, TX 76131
Attn: Vice President and General Counsel- Regulatory

lf to City: City of La Crosse
400 La Crosse St.
La Crosse, Wl 54601-3374
Attn: City Clerk

With a copy to:

City of La Crosse
400 La Crosse St.
La Crosse, Wl 54601
Attn: City Aftorney

Sectionl2. MISCELLANEOUS.

12.1 Time is of the essence of this Master Agreement

12.2 INTENTIONALLYOMITTED.

12.3 This Master Agreement binds and is for the benefit of both Parties and their
permitted successors and assigns. No Party may assign its rights and obligations hereunder
without the prior written consent of the other Party. Any permitted assignment shall not terminate
the liability of the assigning Party, unless a specific release of such liability in writing is given and
signed by the other Party.

12.4 Each Party and its counsel have reviewed and revised this Master Agreement. The
Parties agree that the rule of construction that any ambiguities are to be resolved against the
drafting pafi must not be employed to interpret this Master Agreement or its amendments or
exhibits.

12.5 lf any clause or provision of this Master Agreement is illegal, invalid or
unenforceable under present or future laws effective during the term of this Master Agreement,
then and in that event, it is the intention of the Parties that the remainder of this Master Agreement
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shall not be affected thereby, and it is also the intention of the Parties that in lieu of each clause or
provision of this Master Agreement that is illegal, invalid or unenforceable, there be added, as a
part of this Master Agreement, a clause or provision as similar in terms to such illegal, invalid or
unenforceable clause or provision as may be possible and be legal, valid and enforceable.

12.6 This Master Agreement, and, to the extent executed, the licenses and/or easements
described herein, contain the entire agreement between BNSF and City with respect to the
Relocation Work. Oral statements or prior written matters not specifically incorporated into this
Master Agreement are superseded hereby. No variation, modification, or change to this Master
Agreement shall bind either Party unless set forth in a document signed by both Parties. No failure
or delay of either Party in exercising any right, power or privilege hereunder shall operate as a
waiver of such Party's right to require strict compliance with any term of this Master Agreement.
The captions next to the section numbers of this Master Agreement are for reference only and do
not modify or affect this Master Agreement.

12.7 No director, officer, elected or appointed official, attorney or employee of either of
the Parties shall be personally liable in the event of any default under this Master Agreement.

12.8 This Master Agreement may be executed in any number of counterparts and either
Party may execute any such counterpart, each of which when executed and delivered shall be
deemed to be an original and all of which counterparts taken together shall constitute but one and
the same instrument. This Master Agreement shall become binding when one or more
counterparts taken together shall have been executed and delivered by the Parties. lt shall not be
necessary in making proof of this Master Agreement or any counterpart hereof to produce or
account for any of the other counterparts. Delivery of this Master Agreement or an executed
counterpart by facsimile, electronic mail, or in .pdf format shall be deemed a good and valid
execution and delivery thereof.

12.9 All aspects of this Master Agreement shall be governed by the laws of the State of
Wisconsin. To the fullest extent permitted by law any dispute arising under or in connection with
this Master Agreement or related to any subject matter which is the subject of this Master
Agreement shall be subject to the sole and exclusive jurisdiction of the United States District Court
for the Western District of Wisconsin. The aforementioned choice of venue is intended by the
Parties to be mandatory and not permissive. Each Party hereby irrevocably consents to the
jurisdiction of the United States District Court for the Western District of Wisconsin in any such
dispute and irrevocably waives, to the fullest extent permitted by law, any objection that it may now
have or hereafter have to the laying of venue in such court and that any such dispute which is
brought in such court has been brought in an inconvenient forum.

12.10 By signing below, the Parties affirm they have the legal authority to enter into this
Master Agreement.

12.11 Each Pafi will, whenever it shall be reasonably requested to do so by the other,
promptly execute, acknowledge, and deliver, or cause to be executed, acknowledged, or delivered,
any and all such reasonable further confirmations, instruments, or further assurances and consents
as may be reasonably necessary or proper in order to effectuate the covenants and agreements
herein provided. Each Party shall reasonably cooperate in good faith with the other and shall do
any and all other acts and execute, acknowledge and deliver any and all documents so reasonably
requested in order to satisfy the conditions set forth herein and carry out the intent and purposes of
this Master Agreement.
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12.12 The following Exhibits are attached to this Master Agreement and incorporated
herein by reference:

Exhibit A Project Area
Exhibit A-1 Locations of City Utilities
Exhibit B Form of BNSF Right of Entry
Exhibit C-1 C Documents
Exhibit D Form of Utility License
Exhibit E Form of Crossing Easement
Exhibit F Form of Underpass Easement
Exhibit G Timeline
Exhibit H OCR Documents
Exhibit I lntentionally omifted
Exhibit J Form of City Right of Entry

END OF PAGE - SIGNATURE PAGE FOLLOWS
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Feb.10, 2015 l:00PM No. 3875 P. 3

stgn alure Page'Master Relocation Agreament

lN WITNESS WHEREOF, the parties have executed this MasterAgreement to be effective

as of the Effective Date above

CITY OF LA CROSSE, WISCONSIN, a \Msconsin munioipal corporation

BNSF RAILWAY COMPANY, a Delaware corporation

gr, ,-

Tlrl

,,G'\fll-
Title: illYoP- .

C6r ebA/^-'
U
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TEMPORARY OCCUPANCY PERMTT (CrrY)

THIS TEMPORARY OCCUPANCY PERMIT ("License') is made to be effective _, 20_ (the
'Effec'tive Date") by and between BNSF RAILWAY COMPANY, a Delaware corporation (nlicensor") and GITY OF LA
CROSSE, WSCONSIN, a Wisconsin municipal corporation ('Licensee').

ln consideration of the mutual covenants contained herein, the parties agree to the following:

GENERAL

1. Grant of License. Licensor hereby grants Licensee a non-exclusive license, subject to all rights, interestq, and
estates of third parties, including, without limitation, any leases, use rights, easements, liens, or other
encumbrances, and upon the terms and conditions set forth below, to temporarily occupy, in strict accordance
with the Final Plans and Specifications (as defined and described in that certain Master Relocation Agreement
between Licensee and Licensor dated ["Master Agreement']), for the purposes specified in Sec'tion
4 below, Licensor's rail conidor at or near the City of La Crosse, County of La Crosse, State of Wisconsin, Line
Segment , Mile Post as shown on the atlached Drawing No.- dated , attached hereto
as Exhibit "A', and incorporated herein by reference (the "Premises").

2. Term. This License shall commence on the Effective Date and, subject to prior termination as hereinafter
described, shall continue until completion of the uses permitted in Section 4 beloq but in no event later than the
date that is the earliest to occur of: (i) the Completion of all Relocation Work (as those terms are defined and
described in the MasterAgreement), or (ii) ,20_.

3. Existino lmorovements. Licensee shall not disturb any improvements of Licensor or Licensor's existing lessees,
licensees, easement beneficiaries or lien holders, if any, or interfere with the use of such improvements.

4. Use. Licensee shall use Premises exclusively as a site for the City Relocation Work (as defined in the Master
Agreement). Licensee shall not use the Premises for any other purpose.

5. Alterations. Except as set forth in this License, Licensee may not make any alterations to the Premises or
permanently affix anything to the Premises or any buildings or other structures adjacent to the Premises without
Licenso/s prior written consent.

COMPENSATION

6. License Fee. This License is given in partial consideration for Licensee's agreement to enter into the Master
Agreement. Therefore, no separate fee is being charged as compensation for this License.

7. Costsand Exoenses.

7.1 For the purpose of this License, 'cost' or ncosts" and "expenseo or "expensesn includes, but is not limited
to, actual labor and material costs including all assignable additives, and material and supply costs at
cunent value where used.

7.2 Licensee agrees to reimburse Licensor (pursuant to the terms of Section 8 below) for all cos{s and
expenses incuned by Licensor in connection with Licensee's use of the Premises, including but not
limited to the furnishing of Licensor's flaggers and any vehicle rental costs incurred. Licensee shall bear
thecost of flagger services and other safety measures provided by Licensor, wlren deemed necessary by
Licensor's representative. Flagging costs shall include, but not be limited to, the following: pay for at least
an eight (8) hour basic day with time and one-half or double time for overtime, rest days and holidays (as
applicable); vacation allowance; paid holidays (as applicable); railway and unemployment insurance;
public liability and property damage insurance; health and welfare benefits; transportation; meals; lodging
and supervision. Negotiations for railway labor or collective bargaining agreements and rate changes
authorized by appropriate Federal authorities may increase flagging rates. Flagging rates in effect at the
time of performance by the flaggers will be used to calculate the flagging costs pursuant to this Section 7.

8. Pavment Terms. All invoices are due forty-five (45) days after the date of invoice. lf Licensee fails to pay any
monies due to Licensor within forty-five (45) days after the invoice date, then Licensee shall pay interest on such
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unpaid sum fron the due date until paid at an annual rate equal to the lesser of (i) the prime rate last published in
The Wall Street Journalin the preceding December plus two and one-half percent (2/zo/o), or (ii) the maximum
rate permitted by law.

LICENSOR'S RESERVED RIGHTS

9. Reserved Riohts of Use. Licensor excepts and reserves the right, to be exercised by Licensor and any pther
parties who may obtain vvritten permission or authority from Licensor:

9.1 to maintain, use, operate, repair, replace, modifo and relocate any utility, power or communication
pipe/lines/cables and appurtenances aid other facilities or structures of like character upon, over, under
or across the Premises existing as of the Effec'tive Date;

g.2 to construct, maintain, reneq use, operate, change, modify and relocate any tracks or additionalfacilities,
structures and related appurtenances upon, over, under or across the Premises; or

9.3 to use the Premises in any manner as Licensor in its sole discretion deems appropriate, provided
Licensor uses all commercially reasonable efforts to avoid material interference with the use of the
Premises by Licensee for the purpose specified in Section 4 above.

LICENSEE'S OPERATIONS

10. Use of the Premises.

10.1 Licensee shall notiff Licensor's Roadmaster at 1645 Oak Street, La Crosse, Wl 54603, telephone (608)
781-7438, at least ten (10) business days prior to entering the Premises. In the event of emergency,
Licensee shall notify Licensor of Licensee's entry onto the Premises at the telephone number above as
soon as practicable and shall promptly thereafter follow up with written notice of such entry.

10.2 Licensee's on-site supervisors shall retain/maintain a fully executed copy of this License at all times while' on the Premises

10.3 While on the Premises, Licensee shall use only public roadways to cross from one side of Licenso/s
tracks to the other.

10.4 Any contractors or subcontractors performing work on the Premises, or entering the Premises on behalf
of Licensee shall be deemed servants and agents of Licensee for purposes of this License.

10.5 Under no conditions shall Licensee be permitted to conduct any tests, investigations or any other activity
using mechanized equipment and/or machinery, or place or store any mechanized equipment, tools or
other materials, within twenty-five (25) feet of the centerline of any railroad track on the Premises unless
Licensee has obtained prior written approval from Licensor. Licensee shall, at its sole cost and expense,
perform all activities on and about the Premises in such a manner as not at any time endanger or
interfere with (i) the existence or use of present or future tracks, roadbeds or property of Licensor, (ii) the
safe operation and activities of Licensor or existing third parties, or (iii) the rights or interests of thhd
parties. lf ordered to cease using the Premises at any time by Licensor's personnel due to any hazardous
condition, Licensee shall immediately do so. Notwithstanding the foregoing right of Licensor, the parties
agree that Licensor has no duty or obligation to monitor Licensee's use of the Premises to determine the
safe nature thereof, it being solely Licensee's responsibility to ensure that Licensee's use of the Premises
is safe. Neither the exercise nor the failure by Licensor to exercise any rights granted in this Section will
alterthe liability allocation provided by this License.

LIABILITY AND INSURANCE

1'1. Liabilityandlndemnification.

11.1 For purposes of this License: (a) "lndemnitees'means Licensor and Licensor's affiliated companies,
partners, successors, assigns, legal representatives, officers, directors, shareholders, employees, and
agents; (b) "Liabilitiesn means all claims, liabilities, fines, penalties, costs, damages, losses, liens,
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causes of action, suits, demands, judgments, and expenses (including, without limilation, court costs,
reasonable attorneys'fees, costs of invesligation, removal and remediation, and govanmental oversight
costs) environmental or otherwise; and (c) nLicensee Pailies" means Licensee or Licensee's officers,
agents, invitees, licensees, employees, or contractors, or any pafi directly or indirectly employed by any
of them, or any party they control or exercise control over.

'11.2 TO THE FULLEST EXTENT PERMITTED BY LAW, LTCENSEE SHALL, AND SHALL CAUSE ITS
GoNTRACTOR TO, RELEASE, |NDEMN|FY, DEFEND AND HOLD HARMLESS TNDEMNTTEFS FOR,
FROM, AND AGAINST ANY AND ALL LIABILITIES OF ANY NATURE, KIND, OR DESCRIPTION
DIRECTLY OR TNDTRECTLY AR|S|NG OUT OF, RESULTING FROM, OR RELATED TO 0N WHOLE
oR rN PART):

11,2.1 LICENSEE'S OCCUPATION AND USE OF THE PREMISES,

11.2.2 THE ENVIRONMENTAL CONDITION AI.ID STATUS OF THE PREMISES CAUSED BY OR
CONTRIBUTED TO BY LICENSEE, OR

11.2.3 ANYACTOROMISSIONOFANYLICENSEEPARTY. t

11.3 TO THE FULLEST HXTENT PERMITTED BY LAW LICENSEE NOW AND FOREVER WAIVES ANY
AND AtL CLAIMS THAT BY VIRTUE OF ENTERING INTO THIS LICENSE, LICENSOR IS A
GENERATOR, OWNER, OPERATOR, ARRANGER, OR TRANSPORTER FOR THE PURPOSES OF
THE COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATION, AND LIABILITYACT, AS
AMENDED ("CERCLA') OR OTHER ENVTRONMENTAL LAWS (DEFINED BELOVU). LTCENSEE WLL
INDEMNIFY, DEFEND, A}.ID HOLD THE INDEMNITEES HARMLESS FROM A}TY AND ALL SUCH
CLAIMS CAUSED BY OR CONTRIBUTED TO BY LICENSEE. NOTHING IN THIS LICENSE IS
MEANT BY EITHER PARTY TO CONSTITUTE A WAIVER OF ANY INDEMNITEE'S COMMON' GARRIER DEFENSES AND THIS LICENSE SHOULD NOT BE SO CONSTRUED. lF AIIY AGENCY
OR COURT CONSTRUES THIS LICENSE TO BE A WAIVER OF ANY INDEMNITEE'S COMMON
CARRIER DEFENSES, LICENSEE AGREES TO INDEMNIFY, HOLD HARMLESS, AND DEFEND
INDEMNITEES FOR ANY LIABIL]TIES RELATED TO THAT CONSTRU TION OF THIS LICENSE. IN
NO EVENT AS BETVUEEN LICENSOR AND LICENSEE AS TO USE OF THE PREMISES AS
CONTEMPLATED BY THIS LICENSE SHAL LICENSOR BE RESPONSIBLE TO LICENSEE FOR
THE ENVIRONMENTAL CONDITION OF THE PREMISES.

11.4 IF ANY EMPLOYEE OF ANY LICENSEE PARTYASSERTS THAT HE OR SHE IS AN EMPLOYEE OF
ANY INDEMNITEE, TO THE FULLEST EXTENT PERMITTED BY LAW, LICENSEE SHALL, AND
SHALL CAUSE ITS CONTRACTOR TO, RELEASE, INDEMNIFY, DEFEND, AND HOLD THE
INDEMNTTEES HARMLESS FROM AND AGAINST ANY LIABILITIES ARISING OUT OF OR
RELATED TO (rN WHOLE OR rN PART) ANY SUCH ASSERTTON INCLUDTNG, BUT NOT LTM|TED
TO, ASSERTIONS OF EMPLOYMENT BYAN INDEMNITEE RELATED TO THE FOLLOWNG OR AI,IY
PROCEEDINGS THEREUNDER: THE FEDERAL EMPLOYERS' LIABILIW ACT, THE SAFETY
NPPLIANCE ACT, THE LOCOMOTIVE INSPECTION AGT, THE OCCUPATIONAL SAFETY AND
HEALTH ACT, THE RESOURCE CONSERVATION AND RECOVERY ACT, AND ANY SIMILAR
STATE OR FEDERAL STATUTE.

11.5 THE FOREGOING OBLIGATIONS OF LICENSEE SHALL NOT APPLY TO THE EKTENT LIABILITIES
ARE CAUSED BY OR CONTRIBUTED TO BY THE NEGLIGENCE OR WILLFUL MISCONDUCT OF
ANY |NDEMN|TEE, BUT SHALL APPLY TO ALL OTHER L|AB|LIT|ES (AS SUCH TERM tS DEFTNED
ABOVE tN SECTTON 11.r).

11.6 Upon written notice from Licensor, Licensee agrees to assume the defense of any lawsuit or other
proceeding brought against any Indemnitee by any entity, relating to any mafter covered by this License
for which Licensee has an obligation to assume liability for and/or save and hold harmless any
Indemnitee. Licensee shall pay all costs and expenses incident to such defense, including, but not limited
to, reasonable attomeys'fees, investigators'fees, litigation and appeal expenses, settlement paynenls,
and amounts paid in satisfaction of judgments. Nothing in this License shall be construed to waive either
parties' limitations of liability and/or immunities available to it pursuant to Wisconsin Statutes or other
applicable federal or state law. The aggrieved party shall promptly notify the indemnifling party in writing
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12.

13.

of any Liabilities for which indemnification is sought (which written notification shall in any case be within

one (i1 year atter the occunence of the event giving rise to such Liabilities). The indemnifying party shall

have soie control of, and the aggrieved party shall reasonably cooperate in all respects, in the defense of

any Liabilities for which indemnification is sought. The aggrieved party shall not make any admission or

disclosure or otherwise take any action with respect to the Liabilities for which indemnification is sought

that would be prejudicial to the indemnif,ing party except as required by law. Licensor represents that, as_

of the Effective Date to the cunent actual knowledge of James A. Ball, Senior Manager - Real Estate of

Licensor, Licensor has no notice or knorrvledge of any Liabilities asserted or threatened by any third party

with respect to the matters contemplated by this License. Licensee represents that, as of the Effective

Date to the current actual knowledge of name), title) of Licensee,

Licensee has no notice or knovMedge of any Liabilities asserted or threatened by any third party with
- respect to the matters contemplated by this License.

Personal Prooerty Risk of Loss. ALL PERSONAL PROPERTY, INGLUDING, BUT NOT LIMITED TO,

LATEDMATERtALsuPoNTHEPREMlsEsw|LLBEATTHERlsKoF
LICENSEE ONLY, AND NO INDEMNITEE WLt BE LIABLE FOR ANY DAMAGE THERETO OR THEFT

THEREOF, EXCEPT TO THE EXTENT CAUSED BY OR CONTRIBUTED TO BY THE NEGLIGENCE OR

WLLFUL MISCONDUCT OF ANY INDEMNITEE.

Insurance. Subject to the provisions of Section 13.6.3 bdoq Licensee shall, at its sole cost and expense,
procure and maintain during the life of this License the following insurance coverage:

'13.1 Commercial General Liabilitv lnsurance. This insurance shall contain broad form contractual liability with

a combined singte limit of a minimum of $2,000,000 each occurence and an aggregate limit of at least

$4,000,000 but-in no event less than the amount otherwise canied by Licensee. Coverage must be

purchased on a posl 2004 ISO occurrence or equivalent and include coverage for, but not limited to, the

following:

' Bodily Injury and Properly Damage. Personal Injury and Advertising lnjury

' Fire legal liability. Products and completed operations

This policy shall also contain the following endorsements or language, wltich shall be indicated on lhe
certifi cate of insurance:. The definition of insured contract Shall be amended to remove any exclusion or other limitation for

any work being done within 50 feet of railroad property.
. Waiver of subrogation in favor of and acceptable to Licensor.
. Additional insured endorsernent in favor of and acceptable to Licensor and Jones Lang LaSalle

Brokerage, Inc.. Separation of insureds.. The policy shall be primary and non-contributing with respect to any insurance canied by Licensor.

It is agreed that the workers'compensation and employers liabili$ related exclusions in the Commercial

General Liatiility Insurance policy(s) required herein are intended'to apply to employees of the policy

holder and shall not apply to Licensor's employees.

No other endorsements limiting coverage may be included on the policy'

'1g.2 Business Automobile lnsurance. This insurance shall contain a combined single limit of at least

$'t,OOO,OOO per occurrence, and include coverage for, but not limited to the following:
. Bodily injury and property damage.. Any and all vehicles owned, used or hired.

This policy shall also contain the following endorsements, which shall be indicated on the certificate of

insurance:

. Waiver of subrogation in favor of and acceptable to Licensor.

. Additional insured endorsement in favor of and acceptable to Licensor.

. Separation of insureds.
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. The policy shall be primary and non+ontributing with respect to any insurance caried by Licensor.

13.3 Workers' Comoensation and Emololrers' Liability lnsurance. This insurance shall include coverage for,
but not limited to:. Licensee's statutory liability under the workers' compensation laws of the state(s) in which the'

services are to be performed. lf optional under state laws, the insurance must cover all employees
anyway.. Employers Liahrility (Part B) with limits of at least $500,000 each accident, $500,000 by disease policy

limit, $500,000 by disease each employee..

This policy shall also contain the following endorsements or language, which shall be indicated on the

certifi cate of insurance:

' Waiver of subrogation in favor of and acceptable to Ucensor.

'13.4 Railroad Protective Liabilitv lnsurance. This insurance shall name only Licensor as the Insured with

coverage of at least $2,000,000 per occurence and $6,000,000 in the aggregate. The coverage obtained

under this policy shall only be effective during the initial installation and/or construction of the City

Relooation Work. lf further maintenance of the City Relocation Work is needed at a .later date, an

additional Railroad Protective Liability Insurance Policy shall be required. The policy shall be issued on a

standard ISO form CG 00 35 12 03 and include the following:
. Endorsed to include the Pollution Exclusion Amendment
I

I

t

I

Endorsed to include the Limited Seepage and Pollution Endorsement.
Endorsed to include Evacuation Expense Coverage Endorsement.
No other endorsements restricting coverage may be added.
The original policy must be provided to Licensor prior to performing any work or services under this
License.
Definition of 'Physical Damage to Propefi" shall be endorsed to read: nmeans direct and accidental
loss of or damage to all property owned by any named insured and all property in any named
insured's care, custody and control arising out of the acts or omissions of the contractor named on the
Declarations.o '

lf available and in lieu of providing a Railroad Protective Liability Poiicy, for a period of one (1) year from

the Effective Date, Licensee may participate in Licensor's Blanket Railroad Protective Liability Insurance
Policy available to Licensee or its contractor. The limits of coverage are the same as above. The cost is

I elect to participate in Ucensor's Blanket Policy;

I elect not to participate in Licensor's Blanket Policy.

13.6 OtherReouirements:

13.6.1 Where allowable by law, all policies (applying to coverage listed above) shall contain no exclusion
for punitive damages.

13.6.2 Licensee agrees to waive its right of recovery against Licensor for all claims and suits against
Licensor, per the indemnity provisions of this License. In addition, Licensee's insurers, through' the terms of the policy or a poticy endorsement, must waive their right of subrogation against
Licensor for all claims and suits, and the certificate of insurance must reflect the waiver of
subrogation endorsement. Licensee further waives its right of recovery, and its insurers must
also waive their right of subrogation against Licensor for loss of Licensee's owned or leased
property, or properly under Licensee's care, custody, or control.

13.6.3 Prior to entering the Premises, Licensee shall fumish to Licensor an acceptable certificate(s) of
insurance including an original signature of the authorized representative evidencing the required
coverage, endorsements, and amendments (or written evidence of its self-insurance program in

accordance with Sec,tion 13.7). Licensee shall notify Licensor in writing at least 30 days prior to
any cancellation, non-renewal, substitution, or material alteration. ln the event of a claim or

tr

tr
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lawsuit involving Licensor arising out of this License, Licensee will make available any required
policy covering such claim orlawsuit.

13.6.4 Any insurance policy shall be written by a reputable insurance company acceptable to Licensor or
with a cunent Best's Guide Rating of A- and Class Vll or better, and authorized to do business in

the state(s) in which the service is to be provided.

13.6.5 lf coverage is purchased on a "claims made" basis, Licensee hereby agrees to maintain coverage
in force for a minimum of three years after expiration or termination of this License. Annually,
Licensee agrees to provide evidence of such coverage as required hereunder.

13.6.6 Licensee represents that this License has been thoroughly reviewed by Licensee's insurance
agent(s/broker(s), lvho have been instructed by Licensee to procure the insurance coverage
required by this License. Allocated Loss Expense shall be in addition to all policy limits for
coverages referenced above.

'13.6.7 Not more frequently than once every five years, Licensor and Licensee may reasonably agree to
modify the required insurance coverage to reflect then-curent risk management practices in the
railroad industry and underwriting practices in the insurance industry.

13.6.8 lf any portion of the operation is to be subcontracted by Licensee, Licensee shall require that the
subcontractor shall provide and maintain insurance coverages as set forth herein, naming
Licensor as an additional insured, and shall require that the subcontractor shall release, defend
and indemnify Licensor to the same extent and under the same terms and conditions as Licensee
is required to release, defend and indemnify Licensor herein.

13.6.9 Failure to provide evidence as required by this Section 13 shall entitle, but not require, Licensor
to terminate this License immediately. Acceptance of a certificate that does not comply with this
Section shall not operate as a waiver of Licensee's obligations hereunder.

13.6.10 The fact that insurance (including, without limitation, self-insurance) is obtained by Licensee shall
not be deemed to release or diminish the liability of Licensee, including, without limitation, liability
under the indemnity provisions of this License. Damages recoverable by Licensor shall not be
limited by the amount of the required insurance coverage.

'13.6.11 For purposes of this Section 13, Licensor shall mean "Burlington Northem Santa Fe, LLC',
"BNSF Railway Company" and the subsidiaries, successors, assigns and affiliates of each.

13'612 
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13.7 Self-lnsurance. Notwithstanding anything in this Sec'tion 13 to the contrary, Licensee is allowed to self-
insure for the coverages required under this Section f 3. Prior to commencing work, Licensee will fumish
written evidence of its self-insurance program to Licensor. Licensee's self-insured retention is consistent
with that of other municipal corporations of similar operations and size. .Any self-insured retention or
other financial responsibility for claims shall be covered directly by Licensee in lieu of insurance. Any and
all Licensor liabilities that would otherwise, in accordance with the provisions of this License, be covered
by Licensee's insurance will be covered as if Licensee elected not to include a self-insured retention or
other financial responsibility for claims. For the avoidance of doubt, requirements noted in subsections
13.6.1 - 13.6.12 of Section 13.6 above apply to all Licensee Parties (other than Licensee) required'to
obtain insurance under this License; provided, however, to the extent Licensee self-insures for the
coverages required under this Section 13, Licensee shall not be required to cornply with subsectibn
13.6.1, the second sentence of subsection 13.6.2, subsections 13.6.3 - 13.6.6 and subsection 13.6.9 of
Section 13.6 above for so long as Licensee self-insures such coverages.

COMPLIANCE W|TH LAWS. REGULATIONS. AND ENVIRONMENTAL MATTERS

14. Comolianbe with Laws. Rules. and Reoulations
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- 14.1 Licensee shall observe and comply with any and all laws, statutes, regulations, ordinances, orders,
covenants, restrictions, or decisions of any court of competent jurisdiction ("Legal Requirements")
relating to Licensee's use of the Premises.

14.2 Prior to entering the Premises, Licensee shall and shall cause its contracto(s) to comply with all of
Licensor's applicable safety rules and regulations. Licensee must ensure that each of its employees,
contractors, agents or invitees entering upon the Premises completes the safety orientation program at
the website 'www.BNSFcontractor.com" (the "Safety Orientation') within one (1) year prior to entering
upon the Premises. Additionally, Ucensee must ensure that each and every employee of Licensee, its
contractors, agents and invitees possess a card certifying completion of the Safety Odentation prior to
entering upon the Premises. Licensee must renew the Safety Orientation annually.

15. Environmenta,.

15.1 Licensee shall strictly comply with all federal, state and local environmental Legal Requirements and
regulations in its use of the Premises, including, but not limited to, the Resource Conservation and

Recovery Act, as amended (RCRA), the Clean Water Act, the Oil Pollution Act, the Hazardous Materials
Transportation Act, and CERCLA (collectively refened to as the "Environmental Laws"). Licensee shall
not maintain a treatment, storage, transfer or disposal facility, or underground storage tank, as defined by

Environmental Laws on the Premises. Licensee shall not release or suffer the release of oil or hazardous
substances, as defined by Environmental Laws on or about the Premises.

15.2 Licensee covenants that it will not handle or transport'hazardous waslen or 'hazardous substances', as
"hazardous waste' and "hazardous substancesn may now or in the future be defined by any federal,
state, or local govemmental agency or body on Licensor's property. Licensee agrees periodically to
furnish Licensor with proof, satisfactory to Licensor that Licensee is in compliance with the provisions of
this Section 15.2.

15.3 Licensee shall give Licensor immediate notice to Ucensor's Resource Operations Center at (800) 832-
5452 of any known (i) release of hazardous substances on, from, or affecting the Premises, (ii) violation
of Environmental Laws, or (iii) inspection or inquiry by governmental authorities charged with enforcing
Environmental Laws with respect to Licensee's use of the Premises. Licensee shall use the best efforts
to promptly respond to any release on, from, or affecting the Premises. Licensee also shall give Licensor
immediate notice of all measures undertaken on behalf of Licensee to investigate, remediate, respond to
or otherwise cure such release or violation.

15.4 lf Licensor has notice from Licensee or otherwise of a release or violation of Environmental Laws arising
in any way with respect to the Premises which occuned or may occur during the term of this License,
Licensor may require Licensee to take timely measures to investigate, remediate, respond to or otherwise
cure such release or violation affecting the Premises or Licensor's right-of-way that is caused by or

. contributed to by Licensee or a Licensee Party or is otherwise Licensee's responsibility under Section
11.2.

15.5 Licensee shall promptly report to Licensor in writing any conditions or activities upon the Premises known
to Licensee which create a ri'sk of harm to persons, property or the environment and shall take whatever
action is necessary to prevent injury to persons, property, or the environment arising out of such
condilions or activities; provided, however, that Licensee's reporting to Licensor shall not relieve Licensee
of any obligation whatsoever imposed on it by this License. Licensee shall promptly respond to
Licensor's request for information regarding said conditions or activities.

DISCALIMER OF WARRANTIES

16. No Warranties.

16.1 LICENSOR'S DUTIES AND WARRANTIES ARE LIMITED TO THOSE EXPRESSLY STATED IN THIS
LICENSE AND SHALL NOT INCLUDE ANY IMPLIED DUTIES OR IMPLIED WARRANTIES, NOW OR
IN THE FUTURE, NO REPRESENTATIONS OR WARRANTIES HAVE BEEN MADE BY LICENSOR
OTHER THAN THOSE CONTAINED IN THIS LICENSE. LICENSEE HEREBY WAVES AI.IY AND ALL
WARMNTIES, EXPRESS OR IMPLIED, WITH RESPECT TO THE PREMISES OR WHIGH MAY EXIST
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BY OPERATTON OF LAW OR tN EQUITY, INCLUDING, WTHOUT L!M|TAT|ON, ANY WARRANTY OF
MERCHANTABILITY, HABITABILITY OR FITNESS FOR A PARTICULAR PURPOSE.

16.2 LICENSOR MAKES NO WARRANTY, REPRESENTATION OR CONDITION OF AI.TY KIND, EXPRESS
. oR TMPL|ED, CONCERNTNG (A) THE SCOPE OF THE LTCENSE OR OTHER RtcHTS GRANTED

HEREUNDER TO LTCENSEE OR (B) WHETHER OR NOT LTCENSEE',S
CONSTRUCTION, MAINTENANCE, OWNERSHIP, USE OR OPERATION OF THE C:lrY RELOCATION
WORK WLL VIOLATE OR INFRINGE UPON THE RIGHTS, INTERESTS AND ESTATES OF THIRD
PARTIES, INCLUDING, WTHOUT LIMITATION, AIIY LEASES, USE RIGHTS, EASEMENTS AND
LIENS OF ANYTHIRD PARTY

17. Disclaimer of Wananty for Quiet Enjoyment.' LICENSOR DOES NOT WARRANT tTS TITLE TO THE
PREMISES NOR UNDERTAKE TO DEFEND LICENSEE IN THE PEACEABLE POSSESSION OR USE
THEREOF. NO COVENANT OF QUIET ENJOYMENT IS MADE.

18. Eviction at Risk of Licensee. In case of the eviction of Licensee by anyone owning, claiming title to, or claiming
any interest in the Premises, or by the abandonment by Licensor of the affected rail conidor, Licensor shall not be
liable (i) to refund Licensee any compensation paid hereunder, except for the pro-rata part of any recuning charge
paid in advance, or (ii) for any damage Licensee sustains in connection with the eviction.

DEFAULT. TERMINATION. AND SURRENDER

19. Default and Termination. In addition to and not in limitation of Licensor's right to terminate for failure to provide
evidence of insurance as required pursuant to the terms of Section {3, the following events are also deemed to
be events of default pursuant to which Licensor has the right to terminate as set forth below:

19.1 lf default shall be made in any of Licensee's covenants, agreements, or obligations contained in this
License and Licensee fails to cure said default within thirty (30) days after w1tten notice is provided to
Licensee by Licensor, or in case of any assignment or transfer of this License in violation of Section 21
below, Licensor may, at its option, terminate this License by serving five (5) days' notice in writing upon
Licensee. Notwithstanding the foregoing, Licensor shall have the right to terminate this License
immediately if Licensee fails to provide evidence of insurance as required in Section 13.

19.2 Should Licensee not comply fully with the obligations of Sec{ion 15 regarding the handling or transporting
of hazardous waste or hazardous material, notwiths{anding anything contained in any other provision of
this License, Licensor may, at its option, terminate this License by serving five (5) days' notice of
termination upon Licensee.

19.3 Any waiver by Licensor of any default or defaults shall not constitute a waiver of the right to terminate this
License for any subsequent default or defaults, nor shall any such waiver in any way affect Licensor's' ability to enforce any Section of this License. The remedy set forth in this Section lg $all be in addition
to, and not in limitation of, any other remedies that Licensor may have at law or in equity.

19.4 Termination of this License shall not release either party hereto from any liability or obligation under the
License, whether of indemnity or otherwise, resulting from any acts, omissions or events happening prior
to the date of terminbtion or thereafter in case by the terms of the License it is provided ihat anything shall
or may be done after termination hereof.

20. Sunender of the Premises.

20.1 On or before expiration or termination of this License for any reason, Licensee shall, at its sole cost and
expense:

20.1.1 remove all of its eciuipment frorn the Premises;

20.1.2 report and restore any damage to the Premises or Licensor's other property arising from, growing
out of, or connected with Licensee's use of the Premises;

20J1.3 remedy any unsafe conditions on the Premises created or aggravated by Licensee; and
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20.1.4 leave the Premises in the condition which existed as of the Effective Date of this License.

20.2 Upon any expiration or termination of this License, if Licensee fails to sunender the Premises to Licensor
or if Licensee fails to complete its obligations under Sec'tion 20.1 above (the "Restoration Obligations"),
Licensee shall have a limited license to enter upon the Premises solely to the extent necessary for
Licensee to complete the Restoration Obligations, and all liabilities and obligations of Licensee hereunder
shall continue in effecl until the Premises are sunendered and the Restoration Obligations are completed.

. Neither termination nor expiration shall release Licensee from any liability or obligation under this
License, whether of indemnity or otherwise, resulting from any acts, omissions or events happening prior
to the date of termination, or, if later, the date when Licensee surenders the Premises and all of the
Restoration Obligations are completed.

20.3 lf Licensee fails to complete the Restoration Obligations within thirty (30) days after the date of such
termination of its tenancy, then Licensor may, at its option, either: (i) complete such Restoration
Obligations, and Licensee will reimburse Licensor for all costs related thereto, (ii) specifically enforce
Licensee's obligation to restore, and/or (iii) pursue any remedy at law or in equity against Licensee for
failure to so restore

MISCELLANEOUS

21. Successors and Assiqns. All provisions contained in this License shall be binding upon, inure to the benefit of,
and be enforceable by the respective sucoessors and assigns of Licensor and Licensee to lhe same extent as if
each such successor and assign was named a party to this Ucense.

21. Assionment.

2'1.1 Licensee may nol sell, assign, transfer, or hypothecate this License or any right, obligation, or interest
herein (either voluntarily or by operation of law merger, or otherwise) without the prior written consent of
Licensor, which consent may not be unreasonably withheld or delayed by Licensor. Any attempted
assignment by Licensee in violation of this Section 2l shall be a breach of this License and, in addition,
shall be voidable by Licensor in its sole and absolute discretion.

21.2 For purposes of this Section 21,lhe word "assign" shall include without limitation (a) any sale of the
equity interests of Licensee following vdrich the equity interest holders of Licensee immediately prior to
such sale own, directly or indirectly, less than 5oo/o ol lhe combined voting power of the outstanding
voting equity interests of Licensee, (b) any sale of all or substantially all of the assets of (i) Licensee and
(ii) to the extent such entities exist, Licensee's parent and subsidiaries, taken as a whole, or (c) any
reorganization, recapitalizalion, merger or cbnsolidation involving Licensee. Notwithstanding the
foregcling, any reorgbnization, recapitalization, merger or consolidation following which the equity interest
holders of Licensee immediately prior to such reorganization, recapitalization, merger or consolidation
own, directly or indirectly, at least fifty percent (50%) of the combined voting power of the outstanding
voting equity interests of Licensee or any successor thereto or the entity resulting from such
reorganization, recapitalization, merger or consolidation shall not be deemed an assignment. THIS
LICENSE SHALL NOT RUN WITH THE LAND WITHOUT THE EXPRESS WRITTEN CONSENT OF

. LICENSOR, SUCH CONSENTTO BE IN LICENSOR'S SOLE DISCRETION.

21.3 Notwithstanding the provisions of Section 21.1 above or anything contained in this License to the
contrary, if Licensee sells, assigns, transfers, or hypothecates this License or any interest herein in
contravention of the provisions of this License (a "Purported Assignment") to another party (a

. "Purported Transferee"), the Purported Transferee's enjoyment of the rights and privileges granted
under this License shall be deemed to be the Purported Transferee's agreement to be bound by all of the
terms and provisions of this License, including but not limited to the obligation to comply with the
provisions of Section 13 above conceming insurance requirements. ln addition to and not in limitation of
the foregoing, Licensee, for itself, its successors and assigns, shall indemn'rfy, defend and hold harmless
Licensor for all Liabilities of any nature, kind or description of any person or entity directly or indirectly
arising out of, resulting from or related to (in whole or in part) a Purported Assignment.
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22.

21.4 The provisions of this Section 21 shall survive the expiration or earlier termination of this License.

Notices. Any notice, invoice, or other writing required or permitted to be given hereunder by one party to the other

snatt Ue in raiiting and the same shall be given and shall be deemed to have been served and given if (i) pla.ced.in

the United States mail, cerlified, retum receipt requested, or (ii) deposited into the custody of a nationally

recognized overnight delivery seryice, addressed to the party to be notified at the address for such partyspecified
below, or to such other addiess as the party to be notified may designate by giving the other party no less than

thirty (30) days' advance written notice of such change in address.

lf to Licensor:

with a copy to:

lf to Licensee:

Jones Lang LaSalle Brokerage, Inc.
4300 Amon Carter Blvd., Suite 100
FortWorth, TX 76155
Aftn: Permitdlicenses

BNSF Railway CompanY
2500 Lou Menk Dr. -AOB3
FortWorth, TX 76131
Attn: Senior Manager Real Estate

City of La Crosse
400 La Crosse St.
La Crosse, Wl 54601-3374
Attn: City Clerk

Cjty of La Crosse
400 La Crosse St.
La Crosse, Wl 54601

With a copy to:

Attn: Director of Public Works

Survivat. Neither termination nor expiration will release either party from any liability or obligation under this

License, whether of indemnity or otherwise, resulting from any acts, omissions or events happening prior to the

date of termination or expiraiion, or, if later, the date when the Premises are restored to its condition as of the

Effective Date.

Recordation. lt is understood that this License is a public record subject to disclosure under the Wisconsin Public

Records Law.

Aoolicable Law. All questions concerning the interpretation or application of provisions of this License shall be

deaided according to ihe substantive laws of the State of Wisconsin without regard to conflicts of law provisions'

To the fullest ext-ent permitted by law any and all disputes arising under or in connection with this License or

related to any subject mafter which is the subject of this License, wtrether sounding in contract or in tort, shall be

instituted and litigated in United States District Court for the Westem District of Wisconsin; provided, however,

that if jurisdiction is not proper in such federal district court, such disputes shall be institlted and litigated in the

courts of the State of Wisconsin, located in La Crosse County, Wisconsin. The aforementioned choice of venue is

intended by the parties to be mandatory and not permissive. Each pafi hereto hereby inevocably consentsto
the aforem-entioned choice of venue in any such dispute and inevocably waives, to the fullest extent permitted by

law, any objection that it may now have or hereafter have to the laying of venue in such court and that any such

dispute which is brought in such court has been brought in an inconvenient forum.

Severabilitv. To the maximum extent possible, each provision of this License shall be interpreted in such manner

as to Ue effedive and valid under applicable laq but if any provision of this License shall be prohibited by, or held

to be invalid under, applicable law, such provision shall be ineffective solely to the extent of quch prohibition or

invalidity, and this shall not invalidate the remainder of such provision or any other provision of this License.

lnteoration. This License, together with the Master Agreement, is the full and complete agreement between

ticen.sor and Licensee with reipect to all matters relating to Licensee's use of the Premises, and supersedes any

and all other agreements between the parties hereto relating to Licensee's use of the Premises as described

herein. However, nothing herein is intended to terminate any surviving obligation of Licensee or Licensee's

27.
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28.

29.

30.

obligation to defend and hold Licensor harmless in any prior written agreement between the parties.

Joint and Several Liabilifu. lf Licensee consists of two or more parties, all the covenants ahd agreements of
Licensee herein contained shall be the joint and several covenants and agreements of such parties.

Waiver. The waiver by Licensor of the breach of any provision herein by Licensee shall in no way impair the right
of Licensor to enforce that provision for any subsequent breach thereof.

Intemretation.

30.1 ThiS License shall be interpreted in a neutral manner, and not more strongly for or against any party
based upon the source of the draftsrnanship; both parties hereby agree that this License shall not be
subject to the principle that a contract would be construed against the party which drafted the same.
Article titles, headings to sections and paragraphs and the table of contents (if any) are inserted for
convenience of reference only and are not intended to be a part or to affect the meaning or interpretation
hereof. The exhibit or exhibits referred to herein shall be construed with and as an integral part of this
License to the same extent as if they were set forth verbatim herein.

3O-2 As used herein, oinclude", "includes" and 'includingo are deemed to be followed by "without limitation"
whether or not they are in fact followed by such words or words of like import; owiting", "wriften" and
comparable terms refer to printing, typing, lithography and other means of reproducing words in a visible
form; references to any person are also to that person's successors and permitted assigns; "hereof",
"herein", ohereunder' and comparable terms refer to the entirety hereof and not to any particular article,
section, or other subdivision hereof or attachment hereto; references to any gender include references to
the masculine or feminine as the context requires; references to the plural include the singular and vice
versa; and references to this License or other documents are as amended, modified or supplemented
from time to time.

Countemarls. This License may be executed in multiple counterparts, 
"".f, 

of which shall, for all purposes, be
deemed an original but which together shall constitute one and the same instrument, and the signature pages
from any counterpart may be appended to any other counterpart to assemble fully executed documents, and
counterparts of this License may also be exchanged via email or electronic facsimile machines and any email or
electronic facsimile of any parly's signature shall be deemed to be an original signature for all purposes.

Licensor's Reoresentative. Jones Lang LaSalle Brokerage, Inc. is acting as representative for BNSF Railway
Company.

END OF PAGE.SIGNATURE PAGE FOLLOWS

32.

33.
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This License has been duly executed by the parties hereto to be effective as of the Effective Date first set forth
above.

LICENSOR:

BNSF Railway Company, a Delaware corporation

By: Jones Lang LaSalle Brokerage, Inc.
4300 Amon Carter Blvd., Suite 100
Fort Worth, TX 76155

By:

Name:

Title:

Date:

LIGENSEE:

City of La Crosse, Wisconsin, a Wisconsin municipal corporation

By:

Name:

Title:

Date:

12

Form 431; Rev. 20140801


