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UNDERPASS EASEMENT AGREEMENT

or the ffJ")T:ruilTtU31t?lEF,[1],5',=,,T]il'f"'#"'#"8-fiLF Hif'frl+?5il13^*?,'l
Delawailcorpoiation@nFr'1, ano ciw oF LA cRossE, wlscoNslN, a wisconsin municipal corporation

("Grantee").

RECITALS

A. Grantor owns or controls certain real properly situated at or near the vicinity of C]tV of La

Crosse, County of La Cross", St"t" of Wisconsin, at Mile Post 297.89, as described or depicted on Exhibit''A'
attached hereto and made a part hereof (the "Premises").

B- - Grantor and Grantee have entered into that certain Master Relocation Agreement dated as of

/eQ_concerning improvements on or near the Premises (the "Master Agreement"). The Master

ent is attached hereto as Exhibit "D".

C. Grantee has requested that Grantor grant to Grantee an easement over the Premises for the

Easement Purpose (as defined below).

D. Grantor has agreed to grant Grantee such easement, subject to the terms and conditions set

forth in this Easement Agreement.

AGREEMENTS

NOW, THEREFORE, for and in consideration of the foregoing recitals which are incorporated. herein,

the mutual promises contained herein, and other good_and valuable consideration, the.receipt and sufficiency of

which are hereby acknowledged, the parties agree as follows:

Section 1 Grantinq of Easement

1.1 Easement Purpose. The "Easement Purpose" shall be the maintenance, repair and use of the

Underpass pattr*ay, un?erpasr surface Drainage and Mechanized Underpass Drainage Facilities (as such

terms are ror" p"rii.ularly defined and describeo in ttre Master Agreement and, together with any related

irptou"r"nts, collectively ieferred to hereinafter as the "lmprovements") by Grantee in strict accordance with

> the terms of this Easement Agreement and the Master Agreement. The lmprovements for which Grantee is

responsible under this Easeinent Agreement expressly exclude the Bridge (as defined in the Master

Agieement). Grantee expressly acknovdedges and agreesthatthe Easement Purpose does not include, and no

ridhts are granted hereunder, for an elevated roadway or related improvements or any subsurface rights.

1.2 Grant. Grantor does hereby grant unto Grantee a non-exclusive easement ("Easemenf') oveir

the premises for theEasement Purpose andfor no other purpose. The Easement is granted subject to any and

all restrictions, covenants, easements, licenses, permits, leases and other encumbrances of whatsoever nature

whether or not of recordl if any, relating to the Premises and subject to all Laws (as hereinafter defined),

incluOing without limitation zoning laws, regulations, and ordinances of municipal and other governmental

authorities, if anY.

1.3 Reservations bv Grantor. Grantor excepts and reserues the right, to be exercised by Grantor

and any other pa-rties who may obtain written permission or authority from Grantor:

(a) to install, construct, maintain, renew, repair, replace, use, operate, change, modifo and

retocate any existing pipe, power, communication, cable, or utility lines and

appurtenances and othei fbciliti'es or structures of like character (collectively, "Lines")

upon, over, under or across the Premises;
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(b) to install, construct, maintain, renew, repair, replace, use, operate, change, modiff and

relocate any tracks or additional facilities or structures upon, over, under or across the

Premises;and

(c) to use the Premises in any manner as the Grantor in its sole discretion deems

appropriate, provided Grantor uses all commercially reasonable efforts to avoid material

interference with the use of the Premises by Grantee for the Easement Purpose.

1.4 Term of Easement. The term of the Easement, unless soonerterminated under provisions of

this Easement Agreement, shall be perpetual'

Section 2 Compensation. This Easement is given in partial consideration for Grantee's agreement to

enter into 16e Mlsslsr Agreernent. Therefore, no separate fee is being charged as compensation for this

Easement.

Section 3 No Warrantv of Anv Conditions of the Premises. Grantee acknowledges that Grantor has

made no representation whatsoever to Grantee concerning the state or condition of the Premises, or any

personal property located thereon, or the nature or extent of Grantor's ownership interest in the Premises'

brantee has'nof relied on any statement or declaration of Grantor, oral or in vwiting, as an jnduceryelt to
entering into this Easement Agieement, other than as set forth herein. GRANTOR HEREBY DISCLAIMS ANY

REPRESENTATIoN OR WARMNTY, WHETHER EXPRESS OR IMPLIED, AS TO THE DESIGN OR

CONDITION OF ANY PROPERTY PRESENT ON OR CONSTITUTING THE PREMISES, ITS

MERCHANTABILIry OR FITNESS FOR ANY PARTICULAR PURPOSE, THE QUALITY OF THE MATERIAL

OR WORKMANSHIP OF ANY SUCH PROPERTY, OR THE CONFORMIry OF ANY SUCH PROPERTY TO

ITS INTENDED USES. GMNTOR SHALL NOT BE RESPONSIBLE TO GRANTEE OR ANY OF GRANTEE'S

CONTMCTORS FOR ANY DAMAGES RELATING TO THE DESIGN, CONDITION, QUALITY, SAFEry,

MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE OF ANY PROPERTY PRESENT ON

OR CONSTITUTING THE PREMISES, OR THE CONFORMITY OF ANY SUCH PROPERW TO ITS

INTENDED USES. GMNTEE ACCEPTS ALL RIGHTS GRANTED UNDER THIS EASEMENT AGREEMENT

IN THE PREMISES IN AN "AS IS, WHERE IS'' AND'WITH ALL FAULTS'' CONDITION, AND SUBJECT TO

ALL LIMITATIoNS ON GMNTOR'S RIGHTS, INTERESTS AND TITLE TO THE PREMISES. GTANTCE hAS

inspected or will inspect the Premises, and entdrs upon Grantor's rail corridor and property with knowledge of its

physical condition and the danger inherent in Grantor's rail operations on or near the Premises. Grantee

acknowledges that this Easement Agreement does not contain any implied warranties that Grantee or Grantee's

Contractori (as hereinafter defined) can successfully operate the lmprovements.

Section 4 Nature of Grantor's lnterest in the Premises. GMNTOR DOES NOT WARRANT ITS TITLE

ToTHEpnerrlwKEToDEFENDGMNTEElNTHEPEAcEABLEPoSSESS|oNoR
USE THEREOF. NO COVENANT OF QUIET ENJOYMENT lS MADE. In case of the eviction of Grantee by

anyone owning or claiming title to or any interest in the Premises, or by the abandonment by Grantor of the

afflcted rail coiridor, Grantbr shall not be liable to refund Grantee any compensation paid hereunder.

Section 5 Construction of lmprovements. As more particularly described in the Master Agreement, the

Underpass pattrway snalt Oe constructed by Grantee, and the Underpass Surface Drainage and Mechanized

Underpass Drainage Facilities (if any) will be constructed by Grantor, all in accordance with the terms and

conditions of the Mister Agreement, including without limitation the Final Plans and Specifications (as defined in

the Master Agreement) reviewed and approved by the parties.

Section 6 Maintenance of lmprovements.

6.1 Maintenance Uoon Completion of Construction.

(a) Upon Completion (as defined in the Master Agreement) of construction of the

lmprovements, Grantee shall at all times during the term of this Easement Agreement,

at Grantee's sole cost and expense, keep and maintain the lmprovements located upon

the Premises in a structurally safe and sound condition, in good repair and in

compliance with the Final Plans and Specifications, the Master Agreement and this
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Easement Agreement. Grantee shall also promptly repair any damage to the Premises

or the lmprovements caused, either in whole or in part, by Grantee Parties (as

hereinafter defined). Grantee shall not cause or permit another person to cause any

damage to the Premises or the tmprovements, and Grantee shall be responsible foj 
"ny

such damage which may occur as a result of any act or omission of any Grantee Party;

provided the foregoing obligation of Grantee shall not apply to the extent any damage is

proximately caused Oi tne negligence or willful misconduct of any lndemnitee. Grantee

shall not permit the existence of any nuisance or the accumulation of junk, debris or

other unsightly materials on the Premises and shall keep the Premises in a clean and

safe condition. Grantee shall, at its sole cost and expense, remove ice and snow from

the Premises. Grantee shall keep the Premises free and clear from combustible

materials and to cut and remove or cause to be cut and removed at its sole expense all

weeds and vegetation on the Premises, said work of cutting and removal to be done at

such tirnes and with such frequency as to comply with local Laws and regulations and

abate any and all hazard of fire. Grantor shall have no obligation whatsoever, monetary

or non-monetary, to maintain the lmprovements in the Premises.

(b) lf Grantee contracts with a Grantee Party for any maintenance or repair of the

lmprovements, Grantee shall require such Grantee Party to execute the uC

Documents" attached hereto as Exhibit "C-1". Grantee must require Grantee's

Contractors to notify Grantor's Roadmaster at least thirty (30) calendar days prior to
requesting Grantor's flagman in accordance with the requirements of the C Documents

attached hereto. Additionally, Grantee must require Grantee's Contractors to notify

Grantor's Manager of Public Projects thirty (30) calendar days prior to commencing
work on Grantor's property or near Grantor's tracks'

(c) Prior to performing any maintenance with its own personnel, Grantee shall: (i) comply

with all of Grantor's safety rules and regulations, (ii) require any Grantee employee
performing maintenance to complete the safety training program - .at
www.BNSFcontractor,com, (iii) notify Grantor when, pursuant to the requirements of the

C Documents, a flagger is required to be present, and (iv) procure, and have approved

by Grantor's Risk Management Department, Railroad Protective Liability insurance.

6.2 No lnterference. During any subsequent maintenance performed on, operation of, or removal

of, all or any portion of tne tmprovements, Grantee, at Grantee's sole cost, shall perform all activities and work

on or near Grantor's rail corridor or property and/or the Premises in such a manner as to preclude injury to

persons or damage to the property of Grantor, or any party on or with property on Grantor's rail corridor or

property, and shaiiensure that there is no interference with the railroad operations or other activities of Grantor,

or anyone present on Grantor's rail corridor or property with the authority or permission of Grantor. Grantee

shall not disturb any improvements of Grantor or Grantor's existing lessees, licensees, license beneficiaries or

lien holders, if any, or interfere with the use of such improvements. Grantor may direct one of its field engineers

to observe or inspect the maintenance, operation or removal of the lmprovements, or any portion thereof, alany
time to ensure such safety and noninterference, and to ensure that the lmprovements comply with the Final
plans and Specifications. lf any Grantee Party is ordered at any time to leave the Premises or to halt any

activity on the premises, then the party conducting that activity immediately shall cease such activity and leave

the piemises, if the order was issued by Grantor's personnel to promote safety, such noninterference with other

activities or property, or because the lmprovements were not in compliance with this Easement Agreement.

Notwithstanding the foregoing right of Grantor, Grantor has no duty or obligation to observe or inspect, or to halt

work on, the piemises, ii Oeing solely Grantee's responsibility to ensure that the lmprovements are maintained,

operated and removed in strici accordance with all Laws, safety measures, such noninterference and the Final
pians and Specifications and in compliance with all terms hereof and those terms and conditions of the Master

Agreement. Neither the exercise nor the failure by Grantor to exercise any right set forth in this Section 6'2

shall alter the liability allocation set forth in this Easement Agreement.

6.3 No Alterations. Except as may be shown in the Final Plans and Specifications, Grantee may

not make any alteratiops to the Premises, or permanently affix anything to the Premises, without Grantor's prior

written consent. lf Grantee desires to change either the location of any of the lmprovements or any other aspect
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of the Final Plans and Specifications of any of the lmprovements, Grantee shall submit such change and

modified plans and Speciiications to Grantor in writing for its approval in the same manner as provided for in

Section 2.2 of the Master Agreement. Grantee shall have no right to commence any such change until after

Grantee has received Grantor's approval of such change in writing.

6.4 Aoorovals: Comoliance with Laws and Safetv Rules.

In addition to requirements under the Master Agreement, Grantee shall take, in a timely

manner, all actions necessary and proper to the laMul establishment, operation, and

maintenance of the lmprovements, including such actions as may be necessary to
obtain any required permits, approvals or authorizations from applicable governmental

authorities.

Prior to entering the Premises for any maintenance of the lmprovements, Grantee shall

comply, and shall cause its contractor, any subcontractor, any assignee, and any

contractor or subcontractor of any assignee performing work on the Premises or

entering the Premises on behalf of Grantee (collectively, "Grantee's Contractors"), to
comply, with all applicable federal, state and local laws, regulations, ordinances,
restriciions, covenants and court or administrative decisions and orders, including
Environmental Laws (defined below) (collectively, "Laws"), and all of Grantor's

applicable safety rules and regulations including those noted below in Section 6.a(c).

(c) No Grantee Party may enter the Premises without first having completed Grantor's

safety orientation found on the website: www.BNSFcontractor.com'

6.5 Other lmorovements. In the event any repair, maintenance, work or other use of the Premises

by Grantee witt atfect any Lines, fences, buildings, improvements or other facilities (collectively, "Other

lmprovements"), Grantee will be responsible at Grantee's sole risk to locate and make any adjustments

necessary to such Other lmprovements. Grantee must contact the owner(s) of the Other lmprovements

notifying ihem of any work that may damage these Other lmprovements and/or interfere with their service and

obtain the owner's written approval prior to so affecting the Other lmprovements. Grantee must mark all Other

lmprovements on the Final Plans and Specifications and mark such Other lmprovements in the field in order to

veiify their locations. Grantee must also use all reasonable methods when working on or near Grantor property

to determine if any Other lmprovements (fiber optic, cable, communication or otherwise) may exist.

6.6 Flaqqino and Other Costs. Grantee shall not conduct any activities on, or be present on, any

portion of the premises or Grantor's rail corridor or property that is within twenty-five (25) feet of any active

iailroad track, except in the presence of a flagman. In any case where a flagman or flagmen are required in

connection with the presence of individuals on Grantor's rail corridor or the Premises, Grantee shall provide as

much advance notice as possible prior to any entry upon the Premises. Grantor shall arrange for the presence

of the flagman or flagmen as soon as practicable after receipt of such notice from Grantee. Grantee shall

reimbursJto Grantor, within forty-five (45) days following Grantee's receipt of each bill therefor, Grantor's costs

in arranging for and providing the flagman or flagmen, which shall be billed to Grantee at Grantor's then

applicable Jtandard rate. The estimated cost of one flagger as of the Effective Date is $600 for an eight hour

basic day with time and one-half or double time for overtime, rest days and holidays, plus the cost of any vehicle

rental costs or other out-of-pocket costs. Grantee agrees to reimburse Grantor (within forty-five (45) days after

receipt of a bill therefor) for all other costs and expenses incurred by Grantor in connection with Grantee's use of

the Premises or the presence, construction, maintenance, and use of the lmprovements situated thereon.

6.7 No Unauthorized Tests or Digqino. Grantee, and Grantee's Contractors, must not conduct any

tests, investigations or any other activity using mechanized equipment and/or machinery, or place or store any

mechanized iquipment, tools or other materials, within twenty-five (25) feet of the centerline of any railroad

track on Grantor's rail corridor or property (whether or not such centerline is located within the Premises), except

after Grantee has obtained written approval from Grantor, and then only in strict accordance with the terms and

any conditions of such aPProval.

(a)

(b)
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6.8 Borino. Prior to conducting any boring work on or near Grantor's rail corridor or properly (which

shall only Ue peTmii[E within the Premises), Grantee and Grantee's Contractors shall explore the proposed

location ior su'cn work with hand tools to a depth of at least three (3) feet below the surface of the ground to

determine whether pipelines or other structures exist below the surface, provided, however, that in lieu of the

foregoing, Grantee ihall have the right to use suitdble detection equipment or other generally accepted industry

praciir"l".g., consulting with the Underground Services Association) to determine the existence or location of

pipelines'aid other sudsurface structures prior to drilling or excavating with mechanized equipment. Upon

biantee's written request, which shall be made thirly (30) business days in advance of Grantee's proposed

construction or modification of lmprovements, Grantor will provide to Grantee any information that Grantor has

in thu pos"ssion of its Engineering Department concerning the existence and approximate location of Grantor's

underground utilities and pipelinesit or near the vicinity of the proposed lmprovements. Prior to conducting any

borinfwork, Grantee, and Grantee's Contractors, shall review all such material. Grantor does not warrant the

accuricy oi completeness of information relating to subsurface conditions and Grantee's, and Grantee's

Contraclors', operations at all times shall be subject to the liability provisions set forth herein. For all bores

greater than'2g inches in diameter and at a depth iess than ten (10) feet below the bottom of a rail, Grantee, and

Grantee's Contractors, shall perform a soil investigation which must be reviewed by Grantor prior .to
construction. This study is to determine if granular material is present, and to prevent subsidence during the

installation process. lf ihe investigation deiermines in Grantor's reasonable opinion that granular material is

present, Giantor may select a nlw location for Grantee's use, or may require Grantee, and Grantee's

bontractors, to furnish for Grantor's review and approval, in Grantor's sole discretion, a remedial plan to deal

with the granular material. Once Grantor has approved any such remedial plan in writing, Grantee, and

Grantee's Codtractors, at Grantee's sole cost, shall carry out the approved plan in accordance with all terms

thereof and hereof. Any open hole, boring or well constructed on the Premises by Grantee, or Grantee's

Contractors, shall be safety covered and secured at all times when anyone who is not creating it, working in it or

using it as permitted hereunder is present in the actual vicinity thereof. Following completion of that portion of

the ilork, ail holes or borings consiructed on the Premises shall be promptly filled in by Grantee and Grantee's

Contractors to surrounding- ground level with compacted bentonite grout, or othenruise secured or retired in

accordance with any applicable Laws. No excavated materials may remain on Grantor's rail corridor or property

for more than ten itti) oays, and must be properly disposed of by Grantee and Grantee's Contractors in

accordance with applicable Laws.

6.9 Drainaoe of Premises and Propertv. Any and all cuts and fills, excavations or embankments

neceSSaryinttrffiance'orfuturea|terationofthePremisessha||bemadeandmaintained
by Grantee in such manner, form and to the extent as will provide adequate drainage of and from the Premises

and Grantor's adjoining right of way; and wherever any such fill or embankment shall or may obstruct the natural

and pre-existing drainige from the Property and Grantor's adjoining right of way, Grantee shall construct and

mainiain such culverts or drains within the Premises as may be requisite to preserve such natural and pre-

existing drainage. Grantee shall wherever necessary, construct extensions of existing drains, culverts or ditches

througfl or aloig the premises, such extensions to be of adequate sectional dimensions to preserve flowage of

drainige or other waters, and/or material and workmanship equally as good as those now existing. The parties

acknoriledge that construction of the Underpass Surface Drainage and Mechanized Underpass Drainage

Facilities (if any) on the Premises is addressed in the Master Agreement.

6.10 Taxes and Recordinq Fees. Grantee shall pay when due any taxes, assessments or other

charges(cottect@orassesseduponthe|mprovementsbyanygovernmenta|orquasi.
gove-rnmental body or any Taxes levied or assessed against Grantor or the Premises that are attributable to the

improvements. Grantee igrees to purchase, affix and cancel any and all documentary stamps in the amount

prescribed by statute, and to pay any and all required transfer taxes, excise taxes and any and,all fees

incidental to iecordation of the Memorandum of Easement. ln the event of Grantee's failure to do so, if Grantor

shall become obligated to do so, Grantee shall be liable for all costs, expenses and judgments to or against

Grantor, including all of Grantor's legal fees and expenses.

6.11 Modification. Relocation or Removal of lmprovements. lf at any time, Grantor desires the use

of its rail corridor in such a rnanner that, in Grantor's reasonable opinion, would be interfered with by any portion

of the lmprovements or the Easement, Grantor, at Grantor's sole cost, has the right to make such changes in

the lmprovements and/or Premises that, in the sole discretion of Grantor, are necessary to avoid interference

with the proposed use of Grantor's property, including, without limitation, modiffing or relocating the
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lmprovements on the premises or onto Grantor's adjacent property; provided. further, however, that any

modification and/or relocation of the lmprovements will be made by Grantor in such a manner as to provide the

,"re a.ress and functionality as before any modiflcation and/or relocation of the existing lmprovements.

Grantee hereby waives any rigtrts that it may have to use condemnation Laws to keep lmprovements in place

and not relocate or removgthe lmprovements where relocation or removal is required by Grantor.

Section 7 lndemnification.

7.i For purposes of this Easement Agreement (a) "tndemnitees" means Grantor and Grantor's

affiliated companies, partners, successors, assigns, legal representatives, officers,'directors, shareholders,

employees, and agenti; (b) "Liabilities" means all claims, liabilities, fines, penalties, costs, damages, losses,

liens, tauses of altion, suits, demands, judgments, and expenses (including, without limitation, court costs'

reasonable attorneys'fees, costs of invesiigation, removal and remediation, and governmental oversight costs)

environmental or oihenvise; and (c) "Graniee Parties" means Grantee or Grantee's officers, agents, invitees'

licensees, employees, or Granteeis Contractors, or any party directly or indirectly employed by any of them, or

any party they control or exercise control over.

7,2 TO THE FULLEST EXTENT PERMITTED BY LAW, GMNTEE SHALL, AND SHALL CAqqE

GRANTEE'S CONTRACTORS TO, RELEASE, INDEMNIFY, DEFEND AND HOLD HARMLESS

TNDEMNITEES FOR, FROM, AND AGAINST ANY AND ALL LIABILITIES OF ANY NATURE, KIND' OR

DESCRIPTION DIRECTLY OR INDIRECTLY ARISING OUT OF, RESULTING FROM, OR RELATED TO (IN

wHoLE OR lN PART):

(i) GRANTEES OCCUPATION AND USE OF THE PREMISES;

(ii) THE ENVTRONMENTAL COND|T|ON AND STATUS OF THE PREMISES CAUSED BY OR

CONTRIBUTED TO BYGRANTEE; OR

(iiD ANY ACT OR OMlSSlOhl oF ANY GRANTEE PARTY.

7.3 TO THE FULLEST $ffENT PERMITTED BY LAW, GRANTEE NOW AND FOREVER

WAIVES ANY AND ALL CLAIMS THAT BY VIRTUE OF ENTERING INTO THIS EASEMENT AGREEMENT,

GRANTOR IS A GENERATOR, OWNER, OPERATOR, ARRANGER, OR TRANSPORTER FOR THE

PURPOSES OF THE COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATION, AND

LrABtLtTy AcT, AS AMENDED (''CERCLA') OR OTHER ENVIRONMENTAL LAWS (DEFINED qF!OW.
GRANTEE wILL INDEMNIFY, DEFE$ID, AND HOLD THE INDEMNITEES HARMLESS FROM ANY AND ALL

SUCH CLAIMS CAUSED BY OR CONTRTBUTED TO BY GRANTEE. NOTHING IN THIS EASEMENT

AGREEMENT IS MEANT BY EITHER PARTY TO CONSTITUTE A WAIVER OF ANY INDEMNITEE'S

GOMMON CARRIER DEFENSES AND THIS EASEMENT AGREEMENT SHOULD NOT BE SO

CONSTRUED. IF ANY AGENCY OR COURT CONSTRUES THIS EASEMENT AGREEMENT TO BE A
WAIVER OF ANY TNDEMNITEE'S COMMON CARRIER DEFENSES, GR.ANTEE AGREES TO INDEMNIFY'

HOLD HARMLESS, AND DEFEND INDEMNITEES FOR ANY LIABILITIES RELATED TO THAT

CONSTRUCTION OF THIS EASEMENT AGREEMENT. IN NO EVENT AS BETWEEN GRANTOR AND

GRANTEE AS TO USE OF THE PREMISES AS CONTEMPLATED BY THIS EASEMENT AGREEMENT

SHALL GRANTOR BE RESPONSIBLE TO GRANTEE FOR THE ENVIRONMENTAL CONDITION OF THE

PREMISES.

7.4 IF ANY EMPLOYEE OF ANY GRANTEE PARTY ASSERTS THAT HE OR SHE IS AN

EMPLOYEE OF ANY INDEMNITEE, TO THE FULLEST EXTENIT PERMITTED BY LAW, GRANTEE SHALL'

AND SHALL CAUSE GRANTEE'S COI{TRACTORS TO, RELEASE, INDEMNIFY, DEFEND, AND HOLD THE

INDEMNITEES HARMLESS FROM AND AGAINST ANY LIABILITIES ARISING OUT OF OR RELATED TO

iir,r wHor-e oR tN eART) ANy sucH ASSERTIoN tNcLUDtNG, BUT Nor LlMlrED To, ASSERTIoNS oF
iIVIPLOVNAETT BY AN INDEMNITEE RELATED TO THE FOLLOWING OR ANY PROCEEDINGS

THEREUNDER: THE FEDERAL EMPLOYERS' LIABILITY ACT, THE SAFETY APPLIANGE ACT, THE

LOCOMOTIVE INSPECTION AGT, THE OCCUPATIONAL SAFETY AND HEALTH ACT, THE RESOURCE

COI\ISERVATION AND RECOVERYACT, AND ANY SIMILAR STATE OR FEDERAL STATUTE.
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7.5 THE FOREGOING OBLIGATIONS OF GMNTEE SHALL NOT APPLY TO THE EXTENT

LIABILITIES ARE CAUSED BY OR CONTRIBUTED TO BY THE NEGLIGENCE OR WILLFUL MISCONDUCT

OF ANY INDEMNITEE, BUT SHALL APPLY TO ALL OTHER LIABILITIES (AS SUCH TERM IS DEFINED

ABOVE rN SECTION 7.1).

7.6 Upon rnnitten notice from Grantor, Grantee agrees to assume the defense of any lawstlt or other

proceeding brought against any lndemnitee by any entity, relating tg any mafter covered by this Easement

Agreemen-t for vihich 
-Grantee 

has an obligation to assume liabiliW for and/or save and hold harmless any

lndemnitee. Grantee shall pay all costs and expenses incident to such defense, including, but not limited to,

reasonabte attorneys' fees,' investigators' fees, litigation and appeal expenses, settlement payments, and

amounts paid in saiisfaction of judgments. Nothing in this Easement Agreement shall be construed to waive

either parties' limitations of tiaOitity and/or immunities available to it pursuant to Wjsconsin Statutes or other

applicable federal or state law. ThL aggrieved party shall promg_tly notify the indemnifying party in vwiting.of any

t_iaUitities for which indemnification islought (which written notification shall in any case be within one (1) year

after the occurrence of the event giving rise t6 such Liabilities). The indemnifoing party shall have sole control

of, and the aggrieved party shall r6asonably cooperate in all respects, in the defense of any Liabilities for which

indemnification is sought. The aggrieved 
-party 

shall not make any admission or disclosure or otherwise take

any action with respe-ct to the t-iaOitities for which indemnification is sought that_w-ould be prejudicial to the

indemniffing party except as required by law. Grantor represents that, as of the Effective Date to the current

aciuat kno,irdogd of James A. Ball, S-enior Manager - Real Estate of Grantor, Grantor has no notice or

knowledge of aiy Liabilities asserted or threatened by any third party with respect to the matters contemplated

nV tf i" E-asemenl Agreement. Grantee represents that, as of the Effective Date to the current actual knowledge

oi st"pr.r"n Matty, iity Attorney of Grantee, Grantee has no notice or knowledge of any Liabilities asserted or

threatened ny any thir-d party with respect to the matters contemplated by this Easement Agreement.

Section g tnsurance. Subject to Grantee's right to self-insure described below in Section 8.6, Grantee

shall, at its sole cost and expense, procure and maintain during the life of this Easement Agreement the

following insurance coverage:

g.1 Commercial General Liabilitv lnsurance. This insurance shall contain broad form contractual

liabi|itywithaco@umof$2,000,000eachoccurrenceandanaggregate|imitof.at
least $4,000,000 but in no event less than the amount otherwise carried by Grantee. Coverage must be

purchased on a post 2004 ISO occurrence or equivalent and include coverage for, but not limited to, the

following:

o BodilY Injury and ProPertY Damage

o Personal Injury and Advertising Injury

o Fire legal liability
o Products and completed operations

This poticy shall also contain the following endorsements or language, which shall be indicated on the

certificate of insurance:

o The definition of insured contract shall be amended to remove any exclusion or other

limitation for any work being done within 50 feet of railroad property.

o waiver of subrogation in favor of and acceptable to Grantor.

o Additional insured endorsement in favor of and acceptable to Grantor and Jones Lang

LaSalle Brokerage, lnc.
o SeParation of insureds'
o The policy shall be primary and non-contributing with respect to any insurance carried by

Grantor.

It is agreed that the workers' compensation and employers' liability related exclusions in the Commercial

Geneial Liability insurance policy(s) required herein are intended to apply to employees of the policy holder and

shall not apply to Grantor employees.

No other endorsements limiting coverage may be included on the policy.
Form 703; Rev.07lO1l14
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g.2 Business Automobiie lnsurance. This insurance shall contain a combined single limit of at least

$1,000,000 per olcurrence, and include coverage for, but not limited to the following:

o BodilY injury and ProPertY damage
o Any and allvehicles owned, used or hired

This policy shall atso contain the following endorsements or language, which shall be indicated on the certificate

of insurance:
o Waiver of subrogation in favor of and acceptable to Grantor'

r Additional insured endorsement in favor of and acceptable to Grantor.

r SeParation of insureds.
r The policy shall be primary and non-contributing with respect to any insurance carried by

Grantor.

8.3 Workers Comoensation and Emplovers Liabilitv lnsurance. This insurance shall include

coverage for, but not limited to:

Grantee's statutory liability under the worker's compensation Laws of the state(s) in which

the work is to be performed. lf optional under State Law, the insurance must cover all

employees anYWaY.

r Employers' Liability (Part B) with limits of at least $500,000 each accident, $500,000 by

disease policy limit, $500,000 by disease each employee'

This policy shall also contain the following endorsements or language, which shall be indicated on the certificate

of insurance:
t Waiver of subrogation in favor of and acceptable to Grantor.

8.4 Railroad Protective Liabilitv lnsurance. This insurance is required if there is any construction or

demolition activities. ttris insurance shall name only the Grantor as the lrisured with coverage of at least

$2,000,000 per occurrence and $6,000,000 in the aggregate. The policy shall be issued on a standard ISO form

CG 00 351203 and include the following:
o Endorsed to include the Pollution Exclusion Amendment (lSO form CG 28 31 10 93)

c Endorsed to include the Limited Seepage and Pollution Endorsement.

I Endorsed to include Evacuation Expense Coverage Endorsement.

c No other endorsements restricting coverage may be added.

r The original policy must be provided to the Grantor prior to performing any work or services

under this Easement Agreement
o Definition of "Physical Damage to Property" shall be endorsed to read: "means direct and

accidental loss oi or damage to all property owned by any named insured and all property in

any named insured's care, custody and control arising out of the acts or omissions of 'the

contractor named on the Declarations."

lf availabte and in lieu of providing a Railroad Protective Liability Policy, Grantee may participate in the

Grantor,s Blanket Railroad Protective Liability Insurance Policy available to Grantee or Grantee's Contractor'

The limits of coverage are the same as above.

8.5 Other Reouirements.

(a) Where allowable by law, all policies (applying to coverage listed above)shall contain no

exclusion for Punitive damages.

(b) Grantee agrees to waive its right of recovery _against Grantor for all claims and suits

against Grintor, per the indemnity provisions of this Easement Agreement. In addition,

Grantee's insurers, through the terms of the policy or a policy endorsement, must waive
their right of subrogation against Grantor for all claims and suits, and the certificate of

Form 703: Rev.07lO1l14
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(c)

insurance must reflect the waiver of subrogation endorsement. Grantee further waives

its right of recovery, and its insurers must also waive their right of subrogation against

Gran-torfor loss oiits owned or leased properly or property under its care, custody, or

control.

prior to commencing work, Grantee shall furnish to Grantor an acceptable certificate(s)

of insurance including an original signature of the authorized representative evidencing

the required coverage, endorsemenis, and amendments (or vwitten evidence of its self-

insurance program ln accordance with Section 8.6). Grantee shall notify Grantor in

writing at lbasi 30 days prior to any cancellation, non-renewal, substitution or material

alteration. In the event of a claim or lawsuit involving Grantor arising out of this

Easement Agreement, Grantee will make available any required policy covering such

claim or lawsuit.

Any insurance policy shall be written by a reputable insurance_company acceptable to

Grintor or with a current Best's Guide Rating of A- and Class Vll or better, and

authorized to do business in the state(s) in which the service is to be provided.

Grantee represents that this Easement Agreement has been thoroughly rerriewed by

Grantee's insurance agent(s)/broker(s), who have been instructed by Grantee to

procure the insurance coverage required by this Easement Agreement. Allocated Loss

Lxpense shall be in addition to all policy limits for coverages referenced above.

Not more frequently than once every five years, Grantor and Grantee may reasonably

agree to modify the required insurance coverage to reflect then-current risk

mlnagem"nt prictices in the railroad industry and underwriting practices in the

insurance industry.

lf any portion of the operation is to be subcontracted by Grantee, Grantee shall require

that ihe subcontractor shall provide and maintain insurance coverages as set forth

herein, naming Grantor as an additional insured, and shall require that the

subcontractor Jnatt release, defend and indemnify Grantor to the same extent and

under the same terms and conditions as Grantee is required to release, defend and

indemnifu Grantor herein.

Failure to provide evidence as required by this Section I shall entitle, but not require,

Grantor to terminate this Easement immediately. Acceptance of a certificate that does

not comply with this Section 8 shall not operate as a waiver of Grantee's obligations

hereunder.

The fact that insurance (including, without limitation, self-insurance in accordance with

Section 8.6) is obtaineci by Grahtee shall not be deemed to release or diminish the

liability of Grantee including, without limitation, liability under the indemnity provisions of
this Eisement Agreement. Damages recoverable by Grantor shall not be limited by the

amount of the required insurance coverage.

For purposes of this Section 8, Grantor shall mean "Burlington Northern Santa Fe,

LLC';, ;BNSF Railway Company" and the subsidiaries, Successors, assigns and

affiliates of each.

lf the "Grantee" is subject to statute(s) limiting its liability, insured or otherwise, and/or

limiting its ability to obtain or provide insurance as required by this Easement

Agreement, those statutes shall apply.

(d)

(e)

(f)

(g)

(h)

(i)

0)

(k)

8.6 Self-lnsurance. Notwithstanding anything in this Section 8 to the contrary, Grantee is allowed

to self-insure for the coverages required under this Section L Prior to commencing work, Grantee will furnish

*itt"n evidence of its self-iniurance program to Grantor. Grantee's self-insured retention is consistent with that
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of other municipal corporations of similar operations and size. Any self-insured retention or other financial

responsibility foi claims shall be covered directly by Grantge in lieu of insurance. Any and all Grantor liabilities

that would otherwise, in accordance with the provisions of this Easement Agreement, be covered by Grantee's

insurance will be covered as if Grantee etected not to include a self-insured retention or other financial

responsibility for claims. For the avoidance of doubt, requirements (a) - (k) in Section 8.5 above apply to all

Grantee Parties (other than Grantee) required to obtain insurance under this Agreement; provided, however, to

the extent Grantee self-insures for the coverages required under this Section 8, Grantee shall not be required to

comply with requirement (a), the second sentence of requirement (b), requirements (c) - (e) and requirement (h)

of Siition 8.5 above for so long as Grantee self-insures such coverages.

Section 9 Environmental.

g.1 Comoliance with Environmental Laws. Grantee shall stricfly comply with all federal, state and

local environmental Laws in its use of the Premises, including, but not limited to, the Resource Conservation

and Recovery Act, as amended (RCRA), the Clean Water Act, the Oil Pollution Act, the Hazardous Materials

Transportatioh Act, the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA)

and the Toxic Substances Control Act (collectively referred to as the "Environmental Laws"). Grantee shall not

maintain a "treatment," "storage," "transfer" or "disposal" facility, or "underground storage tank," as those terms

are defined by Environmental-Laws, on the Premises. Grantee shall not handle, transport, release or suffer the

release of "hazardous waste" or "hazardous substances", as "hazardous waste" and "hazardous substances"

may now or in the future be defined by any Environmental Laws.

9.2 Notice of Release. Grantee shall give Grantor immediate notice to Grantor's Resource

Operations Center at laOq 832-5452 of any release of hazardous substances on or from the Premises, violation

of Environmental Laws, or inspection or inquiry by governmental authorities charged with enforcing

Environmental Laws with respect to Grantee's use of the Premises. Grantee shall use its best efforts to
prompfly respond to any release on or frorn the Premises. Grantee also shall give Grantor immediate notice of
all mealures undertaken on behalf of Grantee to investigate, remediate, respond to or otherwise cure such

release or violation.

9.3 Remediation of Release. lf Grantor has notice from Grantee or othenruise of a release or

violation of Environmental Laws arising in any way with respect to the Premises which occurred or may occur

during the term of this Easement Agreement, Grantor may require Grantee to take timely measures to

investigate, remediate, respond to or otheruvise cure such release or violation affecting the Premises. or

Grantoi's right-of-way that is caused by or contributed to by Grantee or a Grantee Party or is otherwise

Grantee's responsibility under Section 7.2'

9.4 Preventative Measures. Grantee shall prompfly report to Grantor in writing any conditions or

activities upon the Premises known to Grantee which create a risk of harm to persons, property or the

environment and shall take whatever action is necessary to prevent injury to persons or property arising out of
such conditions or activities; provided, however, that Grantee's reporting to Grantor shall not relieve Grantee of
any obligation whatsoever imposed on it by this Easement Agreement. Grantee shall promptly respond to

Grantor's request for information regarding said conditions or activities.

g.S Evidence of Compliance. Grantee agrees periodically to furnish Grantor with proof satisfactory

to Grantor that Grantee is in compliance with this Section 9.

Section 10 PERSONAL PROPERTY WAIVER. ALL PERSONAL PROPERTY' INCLUDING, BUT NOT

L|M|TED rO, flXnlResJQUtpMENT, OR RELATED MATERIALS UPON THE PREMISES WILL BE AT

THE RISK OF GRANTEE ONLY, AND NO INDEMNITEE WILL BE LIABLE FOR ANY DAMAGE THERETO

OR THEFT THEREOF, EXCEPT TO THE EXTENT CAUSED BY OR CONTRIBUTED TO BY THE

NEGLIGENCE ORWILLFUL MISCONDUCT OF ANY INDEMNITEE.

Section 11 Default and Termination.

11.1 Grantor's Performance Riqhts. lf at any time Grantee, or Grantee's Contractors, fails to properly

perform its obligations under this Easement Agreement, Grantor, in its sole discretion, may: (i) seek specific
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performance of the unperformed obligations, or (ii) at Grantee's sole cost, may arrange for the performance of

such work as Grantor deems necessary for the safety of its rail operations, activities and property, or to avoid or

remove any interference with the activities or property of Grantor, or anyone or anything present on th-e rail

corridor or broperty with the authority or permission of Grantor. Grantee shall prompfly reimburse Grantor for all

costs of work performed on Grantee's behalf upon receipt of an invoice for such costs. Grantor's failure to
perform any obligations of Grantee or Grantee's Contractors shall not alter the liability allocation set forth in this

Easement Agreement.

11.2 Grantor's Termination Riqhts. Grantor may, at its option, terminate this Easement Agreemeni

by serving five (5) business days' notice in writing upon Grantee: (i) if Grantee fails to keep or perform ?!y of

Grantee'J covenants, agreements, or obligations contained in this Easement Agreement, and such failure

continues for more than thirty (30) days after written notice thereof is provided to Grantee by Grantor; provided,

however, if such failure cannot reasonably be cured within such 30-day period, Grantee shall not be deemed in

default so long as Grantee commences to cure within the 30-day period and diligenfly pursues such cure to
completion within a total of ninety (90) days; (ii) in case of any assignment or transfer of the Easement by

operation of law; or (iii) if Grantee should abandon or cease to use the Premises for the Easement Purpose.

Any waiver by Grantor of any default or defaults.shall not constitute a waiver of the right to terminate-this

Easement Agleement for any subsequent default or defaults, nor shall any such waiver in any way affect
Grantor's ability to enforce any section of this Easement Agreement.

11.9 Effect of Termination or Exoiration. Neither termination nor expiration will release Grantee from

any liability or obtigation under this Easement, whether of indemnity or otheruvise, resulting from any acts,

omissions or events happening prior to the date of termination or expiration, or, if later, the date the Premises

are restored as required by Section 12.

11.4 Non-exclusive Remedies. The remedies set forth in this Section 11 shall be in addition to, and

not in limitation of, any other remedies that Grantor may have under the Master Relocation Agreement, at law or

in equity.

Section 12 Surrenderof Premises.

12.1 Removal of lmorovements and Restoration. Upon termination of this Easement Agreement,
whether by abandonment of the Easement or by the exercise of Grantor's termination rights hereunder, Grantee

shall, at its sole cost and expense, immediately perform the following within one hundred twenty (120) days:

(a) remove all or such portion of Grantee's lmprovements and all appurtenances
thereto from the Premises, as Grantor directs at Grantor's sole discretion;

(b) repair and restore any damage to the Premises arising from, growing out of, or
connected with Grantee s use of the Premises;

(c) remedy any unsafe conditions on the Premises created or aggravated by
Grantee;and

(d) leave the Premises in the condition which existed as of the Effective Date.

j2.2 Limited License for Entrv. lf this Easement Agreement is terminated, Grantor may direct
Grantee to undertake one or more of the actions set forth above, at Grantee's sole cost, in which case Grantee

shall have a limited license to enter upon the Premises to the extent necessary to undertake the actions directed

by Grantor. The terrns of this limited license include all of Grantee's obligations under this Easement

Agreement. Termination will not release Grantee from any liability or obligation under this Easement

Agreement, whether of indemnity or otherurise, resulting from any acts, omissions or events happening prior to
thb date of termination, or, if later, the date when Grantee's lmprovements are removed and the Premises are
restored to the condition that existed as of the Effective Date. lf Grantee fails to surrender the Premises to

Grantor upon any termination of the Easement, all liabilities and obligations of Grantee hereunder shall continue
in effect until the Premises are surrendered.

11
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Section 13 Liens. Grantee shall prompfly pay and discharge any and all liens ari.sing out of any alterations

oir"p"i* done,ilffered or permitted'to b_e obne by Grantee on the Premises or attributable to Taxes that are

th";il.rinirii,y or cranteJpuisuant to section 6. Grantor is hereby authorized to post any notices or take

any other action upon or wiih respect to the Premises that is or may be permitted- by Law to prevent. the

attachment of any such liens to any portion of the Premises; provided, however, that failure of Grantor to take

"rv 
,r.1r action jnatt not retieve orantee of any obligation or liability under this section 13 or any other section

of this Easement Agreement'

Section 14 Tax Exchanqe. Grantor may assign its rights (but not its obligations) under this Eas-ement

Agreement to o6'ioRnctr-rx-cnange company Ltc, Jn exchange intermediary, in order for Grantor to effect an

"i'"r,"ng" 
under section 1031 oflhe InternaiRevenue code. in such event, Grantor shall provide Gr-antee.with

a notice of assignmeni 1i'Noti"" of Assignmenf'), and Grantee shall execute an acknowledgement of receipt of

such Notice of Assignment.

Section 15 Notices. Any notice required or permitted to be given hereunder by one party to the other. shall

be in vwiting and the i_ame stralt be given and shall be deemed to have been served and given if (i) placed. in the

United States mait, certiried, retuin receipt requested, or (ii) deposited- into the custody of a nationally

recogni=eo overnight oeiiverv service, addressed to the party to be notified at the address for such party

spej'rfied below, oito such oiher address as the party to be notified may designate by giving the other party no

less than thirty (30) days' advance vwitten notice of such change in address'

lf to Grantor: BNSF Railway ComPanY
2500 Lou Menk Dr. -AOB3
FortWorth, Texas 76131

Attn: Director of Real Estate

BNSF Railway ComPanY
2500 Lou Menk Drive
Fort Worth,'Texas 761 31

Attn: Law Department

City of La Crosse
400 La Crosse St.
La Crosse, Wl 54601-3374
Attn: City Clerk

With a copy to:

lf to Grantee:

With a coPY to:
City of La Crosse
400 La Crosse St.
La Crosse, Wl 54601
Attn: Director of Parks and Recreation

Section 16 Recordation. As of the Effective Date, a legal description of the Premises is not available.

Grantee and Grantor ilna|| wort< together in good faith to establish the legal description for the Premises. once

Grantor and Grantee have approvel tne legll description, Grantor and Grantee shall execute a Memorandum of

raiement in the form attacddo hereto as Exhibit "8" (the "Memorandum of Easement"). The Memorand.um

of Easement shall be recorded in the real est,ate records in the county where the Premises are located. lf a

Memorandum of Easement is not executed by the parties and recorded as described above within thirty (30)

J"v, of the Effective Date, Grantor shall have the right to terminate this Easement Agreement upon notice.to

Grantee. Grantor and Giantee agree to work in g-ood faith and cooperate in executing and recording the

Memorandum of Easement'

Section 17 Miscellaneous.

17.,1 All aspects of this Easement Agreement shall be governed by the laws of the State of

Wisconsin. To the fullbst extent permitted by law Jny dispute arising under or in connection with this Easement
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Agreement or retated to any subject matter which is the subject of this Easement Agreement shall be subject to

the sole and exctusive lurisOictioh of the United States District Court for the Western District of Wisconsin' The

aforementioned choice of venue is intended by the parties to be mandatory and not permissive. Each party

hereby irrevocably consents to the jurisdiction of the United States District Court for the Western District of

Wisconsin in any iuch dispute and irievocably waives, to the fullest extent permitted by law, any objection that it

may now have or hereafter have to the laying of venue in such court and that any such dispute which is brought

in such court has been brought in an inconvenient forum.

17.2 In the event that Grantee consists of two or more parties, all the covenants and agreements of

Grantee herein contained shall be the joint and several covenants and agreements of such partieg, T_his

instrument and all of the terms, covenants and provisions hereof shall inure to the benefit of and be binding

upon eactr of the parties hereto and their respective legal representatives, successors and assigns and shall run

with and be binding upon the Premises.

17.3 lntentionallYDeleted.

17.4 lf any provision of this Easement Agreement is held to be illegal, invalid or unenforceable under

present or future Laws, such provision will be fully severable and this Easement Agreement will be construed

and enforced as if such illegal, invalid or unenforceable provision is not a part hereof, and the remaining

frovisions hereof will remain-in full force and effect. ln lieu of any illegal, invalid ot unenforceable provision

i-rerein, there will be added automatically as a part of this Easement Agreement a provision as similar in its terms

to such illegal, invalid or unenforceable provision as may be possible and be legal, valid and enforceable.

17.5 This Easement Agreement is the full and complete agreement between Grantor and Grantee

with respect to all matters relatiig to Grantee's use of the Premises, and supersedes any and all other

agreements between the parties hereto relating to Grantee's. use of the Premises as described herein.

H6wever, nothing herein is intended to terminate any surviving obligation of Grantee or Grantee's obligation to

defend and hold Grantor harmless in any prior written agreement between the parties.

17.6 Time is of the essence for the performance of this Easement Agreement.

END OF PAGE -SIGNATURE PAGE FOLLOWS
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Witness the execution of this Easement Agreement as of the Effective Date first set forth above'

GRANTOR:

BNSF RAILWAY COMPANY, a Delaware corporation

Rurr"t
Title: GeneralDirec{Or Real FSlate

GRANTEE:

CITY OF LA CROSSE, a Wisconsin municipal corporation

Bv: G+f-lr
Name: frfrrat'n\ F,48q
Title: An *1 .L

Jil X,t^/,,-
nilrCb,,rt-

(/
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Premises

Exhibit "A"
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EASEMENT DESCRIPTION

A porcel of lond locoted In port of the NW 1/4 of the SE 1/4, Section 53,
T16N-R7W Clty of Lo Crosse, Lo Crosse County, Wsconein, described os follows:

Commenclng ot the southwest corner of the SW 1/4 of the SE 1rl4 soid
Sectfon 33,-thence N 20'01'00" E 2613.24 feet to-the west rlght'of woy llne
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Document
Number

MEMORANDT]M OF EASEMENT

AFTERRECORDING
RETT]RI\ TO:

Parcel Identifi cation Number(s) :

MEMORANDT]M OF EASEMENT

^ 
I This Memorandum is made in reference to that certain Easement Agreement made

lVAf ry _, 2019 by and between BNSF Railway Company, a Delaware
..f.

@whoseaddressforpurposesofthisinstrumentis2500LouMenkDrive,
f'ort WortfU Texas 761,31and City of La Crosse, Wisconsin, a Wisconsin municipal corporation

(,'Grantee"j, whose address for purposes of this instrument is 400 La Crosse St., La Crossq WI

s4601-3374.

Notice is given that Owner and Buyer have entered into the Easement Agreement. The

Easement Agreement.afiflects title to lands in La Crosse County, Wisconsin, as described on

Exhibit "A" attached hereto and incorporated hereinbyreference (the "Premises').

The Easement Agreement sets forttr, among other things, the terms of an easement

granted by Grantor to Grantee over and across a portion of the Premises (the "Easemqnt").

The term of the Easement, unless sooner terminated under provisions of the Easement

Agreement, shall be perpetual. Provisions regulating the use and purposes to which the

Eisement shall be limited, are set forth in detail in the Easement Agreement and Grantor and

Grantee agree to abide by the terms of the Easement Agteement.

{E0509461.DOC)?l}



A11 the terms, conditions, provisions and covenants of the Easement Agteement are

incorporated herein by this reference for all purposes as though written out at length herein, and

both ihe Easement Agreement and this Memorandum of Easement shall be deemed to constitute

a single instrument or document. This Memorandum of Easement is not intended to amend,

modiiy, supplement, or supersede any of the provisions of the Easement Agreement and, to the

extenl ifrrt. may be any conflict or inconsistency between the Easement Agreement or this

Memorandum of Easement, the Easement Agteement shall control.

IN WITNESS IVHEREOF, the parties have executed this Memorandum of Easement

onthe date and year first written above.

lS ign atur e P ag e s F o llow.l

This instrument drafted for BNSF Railway Company by Attorney Joseph R. Min of
Ruder Warg L.L.S.C., 402 C:rahamAvenug P.O. Box 187, Eau Claire, WI54702'0187.

-2-{E0509461.D0C)Crl )



BNSF'Railway Company

By: ,' ( '/ :
Name: KUKIGERSGER
Title: Generd Direetor Red Eslrte

ACKNOWLEDGMENT

srArE or-lZlag- )

couNrY offirra.n-t l"
regoing instrument was acknowledged before me this -?4u", otl{al ,201A,
ec i nqcr , theflen'Dlrqluf.Bl'lqF Railwav company' a Delawar'e

" 
beh"ffi r' std cofloratiott. La al $e+ r,fi'

TAIVIMY K. HERNDON
]{otarY Pt$llc

STATE OF TEXAS

Ircnrn. Ele.rQ4!491!

*Please print or type name of notary public.

My commission is permanent (if not, it
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By:
Name:
Title:

ACKNOWLEDGMENT

STATE OF WTSCONSIN )
)ss

coUNTYoFLACROSSE )
n

The foregoing instnrment was acknowledged before me this lD day of$bogt 2016'-
bM the hAl+ry ofthe City of La Crosse, a Wisconsin municipal
corporatiorg oA behalf of said municipaftorporation.

My commission ispemansnt (ifnot it
expires: tl- I - lR ).

*Please print or type name of notary public.
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GRAPHIC SCALE

( tN FEEr )
1 inch = 50 ft.

EASEMENT DESCRIPTION

A porcel of lond locoted In port of the NW 1/4 of the SE 1/4, Section 33,
T16N-R7W. Clty of Lo Crosse, Lo Croese County, Wisconein, described os follows:

Commenclng of the southwest corner of the SW 1/4 of the SE 1/4, sold
Sectfon 33, thence N 20'01'00" E 2613,24 feot to-the west rlght'of woy llne
of the BNSF rollrood ot stotion 15729+39, ond the point of bcAlnnlng:

thence. olong soid west right of woy linc N 05?1'16" fV 50.00 feet;
thence N 8418'4+" E 100.00 feet to the eost rlght of woy llne of sold

BNSF roilrood;
thonce, olong soid_ eost right of woy line S 05141'16" E 50.00 feet;
thence S 8418'4+" W 100.00 feet to the polnt of beginnlng.

I SCON M, DUNNUU, HEREBY CERNFY TIAT I TAW SURVEfED
'AI{D fuIAPPED THE PARCEL SHOWN HEREON AI'ID TIAT THE ANACHED
MAP IS TRUE AND CORRECT TO ITilE Bf:,ST OF MY KNOWEDOE AND aEUEF.

0)"efl-fu?Z)---
SCON M. DUNNUM
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EXHIBIT ''G''

CO NTRACTOR REQUIRE MENTS

1.01 General:

o 1.01.01 The Contractor must cooperate with BNSF RAILWAY COMPANY'

hereinafter referred to as "Railway" where work is over or under on or adjacent to

Railway property and/or right-of-way, hereafter referred to as "Railway Property",

during the construction qf

1.01.02 The Contractor must execute and deliver to the Railway duplicate copies

of the Exhibit "C-1" Agreement, in the form attached hereto, obligating the Contractor

to provide and maintain in full force and effect the insurance called for under Section

3 of said Exhibit uC-1'. Questions regarding procurement of the Railroad Protective

Liabiiity Insurance should be directed to Rosa Martinez at Marsh, USA, 214-303-

8519.

1.01.03 The Contractor mugt plan, schedule and conduct all work activities so as

not to interfere with the movement of any trains on Railway Property.

1.01.04 The Contractor's right to enter Railway's Property is subject to the

absolute right of Railway to cause the Contractor's work on Railway's Property to

cease if, in the opinion of Railway, Contractor's activities create a hazard to

Railway's Property, employees, and/or operations. Rallway will have the right to stop

construction wor( on 
.the 

Project if any of the following events take place: (i)

Contractor (or any of its subcontractors) performs the.Project work in a manner

contrary to the plans and speciflcations approved by Railway; (ii) Contractor (or any

of its subcontractors), in Railway's opinion, prosecutes the Projecl work in a manner

which is hazardous to Railway property, facilities or the safe and expeditious

movement of railroad traf{ic; (iii) the insurance described in the attached Exhibit C-1

is canceled during the course of the Project; or (iv) Contractor fails to pay Railway

for the Temporary Construction License or the Easement. The work stoppage will

continue uniil all necessary actions are taken by Contractor or its subcontractor to

rectify the situation to the satisfaction of Railway's Division Engineer or until

additional insurance has been delivered to and accepted by Railway. ln the event of

a breach of (i) this Agreement, (ii) the Temporary Construction License, or (iii) the

Easement, Railway may immediately terminate the Temporary Construction License

or the Easement. Any such work stoppage under this provision will not give rise to
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any liability on the part of Railway. Railway's right to stop the work is in addition to

any otner rigf'tr Railway may have including, but not limited to, actions or suits for

damages oilost profits. ln the event that Railway desires to stop construction work

on th6 project, itailway agrees to immediately notify the following individual in

writing:

1.0i.0S The Contractor is responsible for determining and complying with all

Federal, State and Local Governmental laws and regulations, including, but not

limited io environmental laws and regulations (including but not limited to the

Resource Conservation and Recovery Act, as amended; the Clean Water Act, the

Oil pollution Act, the Hazardous Materials Transportation Act, CERCLA), and health

and safety laws and regulations. The Contractor hereby indemnifies, defends and

holds harmless Railway for, from and against all fines or penalties imposed or

assessed by Federal, State and Local Governmental Agencies against the Railway

which arise out of Contractor's work under this Agreement; provided, however, the

foregoing obligations of Contractor shall not apply to the extent such fines or

p"nitti"J are proximately caused by the negligence or willful misconduct of any

Railway.

1.01.06 The Contractor must notify City at and Railway's Manager
public Projects, telephone number (Calvin Nutt at (763) 782-3495) at least thirty (30)

calendar Oayr before commencing any work on Railway Property. Contractor's

notification to Railway must refer to Railway's file

1.0{.02 For any bridge demolition and/or falsework above any tracks or any

excavations located with any part of the excavations located within, whichever is

greater, twenty-five (25) feet of the nearest track or intersecting a slope frorn the

[t"n" of the top of rail on a2horizontal to 1 vertical slope beginning at eleven (11)

ieet from centerline of the nearest track, both measured perpendicular to center line

of track, the Contractor must furnish the Railway five sets of working drawings

showing details of construction affecting Railway Property and tracks, Tlg.working
drawing- must include the proposed method of installation and removal of falsework,

shoring- or cribbing, not included in the contract plans and two sets of structural

calculJtions of any falsework, shoring or cribbing. For all excavation and shoring

submittal plans, the current "BNSF-UPRR Guidelines for Temporary Shoring" must

be used for determining the design loading conditions to be used in shoring design,

and all calculations and submittals must be in accordance with the current 'BNSF-

UpRR Guidelines for Temporary Shoring". All submittal drawings and calculations



must be stamped by a registered professional engineer licensed to practice in the

state the projbct is-located. All calculations must take into consideration railway

surcharge toiOing and'must be designed to meet American Railway Engineering

and Mjintenanc6-of-Way Association (previously known as American Railway

Engineering Associationi Coopers E-80 live loading standard. All drawings and

calculationi must be stamped by a registered professional engineer licensed to

practice in the state the project is located. The Contractor must not begin work until

notified by the Railway'that plans have been approved. The Contractor will be

required to use lifting devices such as, cranes and/or winches to place or to remove

"ny 
t"tr"*ork over 

-Railway's tracks. In no case will the Contractor be relieved of

responsibility for results obtained by the implementation of said approved plans.

c 1.01.08 Subject to the movement of Railway's trains, Railway will cooperate with

the Contractor such that the work may be handled and performed in an efficient

manner. The Contractor will have no claim whatsoever for any type of damages or

for extra or additional compensation in the event his work is delayed by the Railway.

1.02 Gontractor Safety Orientation

o 1.02.01 No emptoyee of the Gontractor, its subcontractors, agents or invitees

may enter Railway Property without first having completed Railway's

Eniineering Gontractor Safety Orientation, found on the web site

wrilv.contrictororientation.com. The Contractor must ensure that each of its

@ntractors,agentsorinviteescomp|etesRai|way's
Engineering Gontractor Safety Orientation through internet sessions before

ani work rts performed on the Project. Additionally, the Contractor must

enture that each and every one of its employees, subcontractors, agents or
invitees possesses a card certifying completion of the Railway Contractor

Safety Orientation before entering Railway Property. The Contractor is

responsible for the cost of the Railway Contractor Safety Orientation. The

Gontractor must renew the Raitway Gontractor Safety Orientation annually.

Further clarification can be found on the web site or from the Railway's
Representative.

1 .03 Railway Requirements

o 1.03.01 The Contractor must take protective measures as are necessary to keep

railway facilities, including track ballast, free of sand, debris, and other foreign

objects and materials resulting from his operations. Any damage to railway facilities

reiulting from Contractor's operations will be repaired or replaced by Railway and

the cosiof such repairs or replacement must be paid for by the City.
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1.03.02 The Contractor must notify the Railway's Division Engineer Brian

Ferencak at (773) 579-5239 and provide blasting plans to the Railway for review

seven (7) calendar days prior to conducting any blasting operations adjacent to or on

Railway's PropertY.

1.03.03 The Contractor must abide by the following temporary clearances during

construction:

o 15'-0" Horizontally from centerline of nearest track
. 21'-6" Vertically above toP of rail
. 27'-0" Vertically above top of rail for electric wires carrying less than 750

volts
. 28'-0" Vertically above top of rail for electric wires carrying 750 volts to

15,000 volts
n 30'-0u Vertically above top of rail for electric wires carrying 15,000 volts to

20,000 volts
. 34'-0" Vertically above top of rail for electric wires

20,000 volts
carrying more than

1.03.04 Upon completion of construction, the following clearances shall be

maintained: [Note to Drafter: The verticat clearance should mirror the final
negotiated design clearancel

; 25' Horizontally frorn centerline of nearest track

" 23' 6" Vertically above toP of rail

1.03.05 Any infringement within State statutory clearances due to the Contractor's

operations must be submitted to the Railway and to the City and must not be

undertaken until approved in writing by the Railway, and until the City has obtained

any necessary authorization from the State Regulatory Authority for the

infiingement. No extra compensation will be allowed in the event the Contractor's

workls delayed pending Railway approval, and/or the State Regulatory Authority's

approval.

i.03.06 In the case of impaired vertical clearance above top of rail, Railway will

have the option of installing tell-tales or other protective devices Railway deems

necessary ior protection of Railway operations. The cost of tell-tales or protective

devices will be borne bY the CitY.

1.03.07 The details of construction affecting the Railway's Property and tracks not

included in the contract plans must be submitted to the Railway by City for approval

before work is undertaken and this work must not be undertaken until approved by

the Railway.

o {.03.08 At other than public road crossings, the Contractor must not move any
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equipment or materials across Railway's tracks ullil permission has been obtained

tdm tne Railway. The Contractor must obtain a "Temporary Construction Crossing

Agt""r"nt'from the Railway prior to moving his equipment or materials across the

iiit*"yr tracks. The temporiry crossing must be gated and locked at all times when

not required for use by the Contractor. The temporary crossing for use of the

Contractor will be constiucted and, at the completion of the project, removed at the

expense of the Contractor.

1.03.09 Discharge, release or spill on the Railway Property of any hazardous

substances, oil, petroleum, constituents, pollutants, contaminants, or any hazardous

waste is prohibit'ed and Contractor must immediately notify the Railway's Resource

Operations Center at 1(S00) 832-5452, of any discharge, release or spills in excess

of a reportable quantity. Contractor must not allow Railway Property to b_ecome a

treatment, storage or transfer facility as those terms are defined in the Resource

Conservation and Recovery Act or any state analogue.

{.03.10 The Contractor upon completion of the work covered by this contract,

must promptly remove from the Railway's Property all of Contractor's tools,

equipment,'implements and other materials, whether brought upon said property by

said'Contractor or any Subcontractor, employee or agent of Contractor or of any

Subcontractor, and must cause Railway's Property to be left in a condition

acceptable to the Railway's representative.

1.04 Contractor Roadway Worker on Track Safety Program and Safety

Action Plan:

o 1.04.01 Each Contractor that will perform work within 25 feet of the centerline of a

track must develop and implement a Rbadway Worker Protection/On Track Safety
program and workwith Railway Project Representative to develop an on track safety

striegy as described in the guidelines listed in the on track safety portion of the

Safetfbrientation. This Program must provide Roadway Worker protection/on track

training for all employees of the Contractor, its subcontractors, agents or invitees.

This triining is reinforced at the job site through job safety briefings. Additionally'

each Contractor must develop and implement the Safety Action Plan, as provided for

on the web site www.contractororientation.com, which will be made available to

Railway prior to-commencement of any work on Railway Prope{y. During the

peformance of work, the Contractor must audit its work activities. The Contractor

must designate an on-site Project Supervisor who will serve as the contact person

for the Railway and who will maintain a copy of the Safety Action Plan, safety audits,

and Material Safety Datasheets (MSDS)' at the job site.

, 1.04.02 Contractor shall have a background investigation performed on all of its
employees, subcontractors and agents who will be performing any services for
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Railroad under this Agreernent which are determined by Railroad in its sole

discretion a) to be on Railroad's property, or b) that require access to Railroad

Critical Infrastructure, Railroad Critical Information Systems, Railroad's Employees,

Hazardous Materials on Railroad's property or is being transported by or otheruvise

in the custody of Railroad, or Freight in Transit involving Railroad.

The required background screening shall at a minimum meet the rail industry

background screening criteria defined by the e-RAILSAFE Program as outlined at

http:/www.e-railsafe.Com, in addition to any other applicable regulatory

requirements.

Contractor shall obtain written consent from all its employees, subcontractors or

agents screened in compliance with the e-MILSAFE Program to participate in the

Piogram on their behalf and to release completed background information to

Railroad's designee. Contractor shall be subject to periodic audit to ensure

compliance.

Contractor subject to the e-MILSAFE Program hereunder shall not permit any of its

employees, subcontractors or agents to perform services hereunder who are not first

approved under e-MILSAFE Program standards. Railroad shall have the right to

deny entry onto its premises or access as described in this section above !o_ any of
Coniractor's employees, subcontractors or agents who do not display the authorized

identification badge issued by a background screening service meeting th9
standards set forth in the e-RAILSAFE Program, or who in Railroad's opinion, which

may not be unreasonable, may pose a threat to the safety or security of Railroad's

operations, assets or Personnel.

Contractors shall be responsible for ensuring that its employees, subcontractors and

agents are United States citizens or legally working in the United States under a
lawful and appropriate work vlsA or other work authorization.

1.05 Railway Ftagger Services:

o 1.05.01 The Contractor must give Railway's Roadmaster (telephone (608) 781'
Z4Sgl a minimum of thirty (30) calendar days advance notice when flagging services

will be required so that the Roadmaster can make appropriate arrangements (i.e.,

bulletin the flagger's position). lf flagging services are scheduled in advance by the
Contractor and it is subsequently determined by the parties hereto that such

services are no longer necessary, the Contractor must give the Roadmaster five (5)

working days advance notice so that appropriate arrangements can be made to
abolish the position pursuant to union requirements.
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1.05.02 Unless determined othenryise by Railway's Project Representative,

Railway flagger will be required and furnished when Contractor's work activities are

located over, under and/or within twenty-five (25) feet measured horizontally from
centerline of the nearest track and when cranes or similar equipment positioned

beyond 25-feet from the track centerline could foul the track in the event of tip over

or bther catastrophic occurrence, but not limited thereto for the following conditions:

e 1.05.02a When, upon inspection by Railway's Representriiu", other conditions

warrant.

c i.05.02b When any excavation is perfqrmed below the bottom of tie elevation, if,

in the opinion of Railway's representative, track or other Railway
facilities may be subject to movement or settlement.

o 1.0S.02c When work in any way interferes with the safe operation of trains at
timetable sPeeds.

1.0S.02d When any hazard is presented to Railway track, communications,
signal, electrical, or other facilities either due to persons, material,
equipment or blasting in the vicinity.

1.05.02e Special permission must be obtained from the Railway before moving

heavy or cumbersome objects or equipment which might result in

making the track imPassable.

.. 1.05.03 Flagging services will be performed by qualified Railway flaggers.

. 1.05.03a Flagging crew generally consists of one employee. However,
additional personnel may be required to protect Railway Property and
operations, if deemed necessary by the Railways Representative.

. 1.05.03b Each time a flagger is called, the minimum period for billing will be the
eight (8) hour basic daY.

o 1.0S.03c The cost of flagger services provided by the Railway will be borne by
City. The estimated cost for one (1) flagger is approximately between

$800.00-$1,600.00 for an eight (8) hour basic day with time and one-
half or double time for overtime, rest days and holidays. The estimated
cost for each flagger includes vacation allowance, paid holidays,
Railway and unemployment insurance, public liability and property
damage insurance, health and welfare benefits, vehicle, transportation,
meals, lodging, radio, equipment, supervision and other costs
incidental to performing flagging services. Negotiations for Railway
labor or collective bargaining agreements and rate changes authorized
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by appropriate Federal authorities may increase actual or estimated
fligging rates. THE FLAGGING RATE lN EFFECT AT THE TIME OF
penrdnuANcE BY THE CONTRACTOR HEREUNDER WILL BE

USED TO CALCULATE THE ACTUAL COSTS OF FLAGGING

PURSUANT TO THIS PARAGRAPH.

c 1.0S.03d The average train traffic on this route is 50-60 freight trains per

24-hour period at a timetable speed of 45 MPH and -0- (zero)

passenger trains at a timetable speed of N/A MPH.

1.06 Contractor General Safety Requirements

n 1.06.01 Work in the proximity of railway track(s) is potentially hazardous where

movement of trains and equipment can occur at any time and in any direction. All

work performed by contractors within 25feetof any track must be in compliance with

FRA Roadway Worker Protection Regulations.

o 1.06.02 Before beginning any task on Railway Property, a thorough job safety

briefing must be conducted with all personnel involved with the task and repeated

when the personnel or task changes. lf the task is within 25 feet of any track, the job

briefing must include the Railway's flagger, as applicable, and include the

proced=ures the Contractor will use to protect its employees, subconlractors, agents

or invitees from moving any equipment adjacent to or across any Railway track(s).

c 1.06.03 Workers must not work within 25 feet of the centerline of any track without

an on track safety strategy approved by the Railway's Project Representative.

When authority is provided, every contractor employee must know: (1) who the

Railway flaggei is, and how to contact the flagger, (2) limits of the authority, (3) the

method of-communication to stop and resume work, and (4) location of the

designated places of safety. Persons or equipment entering flagiwork limits that

were not previously job briefed, must notify the flagger immediately, and be given a
job briefing when working within 25 feet of the center line of track.

o 1.06.04 When Contractor employees are required to work on the Railway Property

aftei normal working hours or on weekends, the Railway's representative in charge

of the project must be notified. A minimum of two employees must be present at all

times.

o 1.06.05 Any employees, agents or invitees of Contractor or its subcontractors

under suspicion of being under the influence of drugs or alcohol, or in the
possession of same, will be removed from the Railway's Property and subsequently

released to the custody of a representative of Contractor management. Future

access to the Railway's Property by that employee will be denied.
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1.06.06 Any damage to Railway Property, or any hazard noticed on passing trains

must be reported immediately to the Railway's representative in charge of the

project. Any vehicle or machine which may come in contact with track, signal

equipment, or structure (bridge) and could result in a train derailment must be

reported immediately to the Railway representatlve il gjrarge of the project and to

the Railway's Resource Operations Center at 1(800) 832-5452. Local emergency

nurnbers aie to be obtained from the Railway representative in charge of the project

prior to the start of any work and must be posted at the job site.

1.06.02 For safety reasons, all persons are prohibited from having pocket knives,

firearms or other deadly weapons in their possession while working on Railway's

Property.

1.06.08 All personnel protective equipment (PPE) used on Railway Property must

meet applicable OSHA and ANSI specifications. Current Railway personnel

protective equipment requirements are listed on the web site,

www.contractororientation.com, however, a partial list of the requirements

@withpermanent|yaffixedsideshie|ds(noyel|ow|enses);
b) hard hats; c) safety shoe with: hardened toes, above-the-ankle lace-up and a

defined heel; and d) high visibility retro-reflective work wear. The Railway's

representative in charge of the project is to be contacted regarding local

specifications for meeting requirements relating to hi-visibility work wear. .Hearing
protection, fall protection, gloves, and respirators must be worn as required by State

and Federal regulations. (NOTE - Should there be a discrepancv between the

the web site will qovern.)

1.06.09 THE CONTRACTOR MUST NOT PILE OR STORE ANY MATERIALS'
MACHINERY OR EQUIPMENT CLOSER THAN 25'-O'' TO THE CENTER LINE OF

THE NEAREST RAILWAY TRACK. MATERIALS, MACHINERY OR EQUIPMENT

MUST NOT BE STORED OR LEFT WITHIN 250 FEET OF ANY HIGHWAY/RAIL
AT.GRADE CROSSINGS OR TEMPORARY CONSTRUCTION CROSSING'

WHERE STORAGE OF THE SAME WILL OBSTRUCT THE VIEW OF A TRAIN
APPROACHING THE CROSSING. PRIOR TO BEGINNING WORK, THE

CONTRACTOR MUST ESTABLISH A STOR^AGE AREA WITH CONCURRENCE
OF THE RAILWAY'S REPRESENTATIVE.

1.06.{0 Machines or vehicles must not be left unattended with the engine running.
parked machines or equipment must be in gear with brakes set and if equipped with

blade, pan or bucket, they must be lowered to the ground. All machinery and

equipment left unattended on Railway's Property must be left inoperable and

secured against movement. (See internet Engineering Contractor Safety Orientation
program for more detailed specifications)
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i.O6.i1 Workers must not create and leave any conditions at the work site that

would interfere with water drainage. Any work performed over water must meet all

Federal, State and Local regulations.

1.06.12 All power line wires must be considered dangerous and of high voltage

unless informed to the contrary by proper authority. For all power lines the minimum

clearance between the lines and any part of the equipment or load must be; 200 KV

or below - 15 feet; 200 to 350 KV - 20 feet; 350 to 500 KV '25feet;500 to 750 KV -

35 feet; and 750 to 1000 KV - 45 feet. lf capacity of the line is not known, a

minimum clearance of 45 feet must be maintained. A person must be designated to

observe clearance of the equipment and give a timely warning for all operations

where it is difficult for an operator to maintain the desired clearance by visual means.

1.07 Excavation:

1.02.01 Before excavating, the Contractor must determine whether any

underground pipe lines, electric wires, or cables, including fiber opti_c cable systems

are piesent and located within the Project work area. The Contractor must

deteimine whether excavation on Railway's Property could cause damage to buried

cables resulting in delay to Railway traffic and disruption of service to users. Delays

and disruptionl to service may cause business interruptions involving loss of

revenue and profits. Before commencing excavation, the Contractor must contact

tstrlSF,s Field Engineering Representative (John Stilley at (913) 551-4519). All

underground and overhead wires will be considered HIGH VOLTAGE and

dangerous until verified with the company having ownership of the line. lt is the
Goniractor's responsibility to notify any other companies that have

underground utilities in the area and arrange for the location of all

underground utilities before excavating.

1.OT.OZ The Contractor must cease all work and notify the Railway immediately

before continuing excavation in the area if obstructions are encountered which do

not appear on drawings. lf the obstruction is a utility and the owner of the utility can

be identified, then the Contractor must also notify the owner immediately. lf there is

any doubt about the location of underground cables or lines of any kind, no work

must be performed until the exact location has been determined. There will be no

exceptions to these instructions.

1.07.03 All excavations must be conducted in compliance with applicable OSHA

regulations and, regardless of depth, must be shored where there is any danger to

tracks, structures or Personnel.

" 1.O7.04 Any excavations, holes or trenches on the Railway's Property must be



covered, guarded and/or protected when not being worked on. When leaving work

site areal at night and over weekends, the areas must be secured and left in a
condition that will ensure that Railway employees and other personnel who may be

working or passing through the area are protected from all hazards. All excavations

must be back filled as soon as possible.

1.08 Hazardous Waste, Substances and Material Reporting:

" i.08.01 lf Contractor discovers any hazardous waste, hazardous substance,
petroleum or other deleterious material, including but not limited to any

non-containerized commodity or material, on or adjacent to Railway's Property, in or

near any surface water, swamp, wetlands or waterways, while performing any work

under this Agreement, Contractor must immediately: (a) notify the Railway's

Resource Operations Center at 1(800) 832-5452, of such discovery: (b) take

safeguards necessary to protect its employees, subcontractors, agents and/or third

parties: and (c) exercise due care with respect to the release, including the taking of
any appropriate measure to minimize the impact of such release.

1.09 Personal lnjury RePorting

. 1.0g.01 The Railway is required to report certain injuries as a part of compliance

with Federal Railroad Administration (FRA) reporting requirements. Any personal

injury sustained by an employee of the Contractor, subcontractor or Contractor's

invitees while on the Railway's Property must be reported immediately (by phone

mail if unable to contact in person) to the Railway's representative in charge of the
project. The Non-Employee Personal Injury Data Collection Form contained herein

is tb Oe completed and sent by Fax to the Railway at 1(817) 352-7595 and to the

Railway's Project Representative no later than the close of shift on the date of the

injury.
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NIN.E]'|P LIYEE PERSTINAL INJURY tlATA EILIEETION

(lf injuries are in connection with rail equipment accident/insident highway rail grade crossing accident nr automobile

accident ensure ftat appropriate informatinn is obtained, forms complehd and that dab entry personnel are aware that

injuries relab to drat specific event)

Injured Person lype:

|_l Passengernnfain ([)

l-l lontractor/safetysensitive (F) l_l [nnhantor/non-safetysensitive (B)

I Volunteer/safetysensitive (H) ! Volunteer/othernon-safetysensitive (l)

I Non-trespasser (D) - tn include highway users involved in highway rail grade crossing accidents wiro did not

go around or through gabs

Trespasser (E) - to innlude highway users involved in highway rail grade crossing accidents who went

around or through gates

! Non+respasser (J) - flff railrnad property

lf train involved, Train lD:

Transmit attached information to fucident/lncident Reporting Ienter by:

Fax l-817-352-7595 nr by Phone l-8[[-Eg7-873E or email to: Accident-Reportinq.[enter@ENSF.com

lfficer Providing lnformation:

(Employee Nu.)

REPI]RT PREPAREII TO EEMPTY WITH FEI]ERAT AEEII]ENT REPERTINE REOUIREI'|EI'ITS AI'II] PRI]IEETED FRIIM

tllsEL0suRE FuRsuAt'lT T0 49 u.s,E. z0g[3 At'lD 83 u.s.E.49[

Non-employee (N)

(i.a enp of anotter railvad on non'fl|'lSf enp inwlved in whicb accilent induding

conpany whhles)

(Name) (Phone #)
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NIN.EMPIOYEE FERSONAI INJURY OATA EILLEETIIN

INFORMATION REOIJIRED TO BE COLLEIIEO F|JRSUANT TO FEDERAL REEULATION. IT SHOULD BE USED FOR IIMPLIAi'|IE }1,ITl| FEDERAL REEULATIONS INLY ANO IT IS NII

INIENDED T[ FRESUME A[IEFTANIE OF RESPONSIBILITY OR I.IABII.ITY.

L Accident [ity/St:

Dounty:

2.0ate:

3. Iemperature:

Time:

4. Weather:

(if non BNSF location)

Mile Po$/ Line Segment:

5. Oriver's License No (and state) or other lD: SSN (required):

E. Name (lasl first mi):

7. Address: Bity: zip,St:

8. Date of Birth:

lhone Number:

9. Injury:

(i.e., Laceration, etc.)

ll. Description uf Accident 0o include location, action, result etc.):

and/or Age:

(if available)

Gender:

Employer:

10. Body Part:

(i.e., Hand, etc.)'

t2.T teatment:

T
tr
n

First Aid 0nly

|1equired l'|edical Ireatment

flther |l|ediral Treatment

13.0r. Name:

14. [)r. Address:

Street:

15. Hospital Name:

lE. Hospital Address:

Street:

Date:

REPORT PREPARED TO COMPLY WITH FEDERAL ACCIDENT REPORTING REQTTIREMENTS

AND PROTECTED FROM DISCLOSTJRE PT'RSUANT TO 49 U.S.C. 20903 AND 83 U.S.C. 490

fip:St:Iity:

zipSt:Lrry:

17. Diagnosis:
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EXHIBIT ''C-1''

Agreement Between
BNSF RAILWAY COMPANY

and the
GONTRACTOR

Railway File:

City Project:

<%Gontractor.LegalName%> [lnsert contractor's legal name herel(hereinafter called

"Contractor"), has entered into an agreement (hereinafter called "Agreement") - dated

,201_, [**Drafter's Note: insert the date of the contract between the Gity and

the Contractor herel wittr the CITY OF LA CROSSE, WISCONSIN ("City") for the performance of
certain work in conn-ection with the following project:- Performance of such

work will necessarily require Contractor to enter BNSF MILWAY COMPANY (hereinafter called

',Railway") right of wiy and property (hereinafter called "Railway Property"). The Agreement provides

that no worliwill be commenced within Railway Property until the Contractor employed in connection

with said work for the City (i) executes and delivers to Railway an Agreement in the form hereof, and

(ii) provides insurance oithe coverage and limits specified in such Agreement and Section 3 herein.

irir.rir Agreement is executed by a party who is not the owner, General Partner, President or Vice
presidenl of Contractor, Contractor must furnish evidence to Railway certifying that the signatory is

empowered to execute this Agreement on behalf of contractor.

Accordingly, in consideration of Railway granting permission to Contractor to enter upon Railway

Properglnd as an inducement for such entry, Contractor, effective on the date of the Agreement,

has agreed and does hereby agree with Railway as follows:

1) RELEASE OF LIABILITY Ar{D INDEMNITY

A. For purposes of this Agreement: (a) "lndemnitees" means Railway and Railway's

affiliated companies, partners, successors, assigns, legal representatives, officers, directors,

shareholders,' employees, and agents; (b) "Liabilities" means all claims, liabilities, fines,

penalties, costs, damages, losses, liens, causes of action, suits, demands, judgments, and

expenses (including, without limitation, court costs, reasonable attorneys' fees, costs of
investigation, removal and remediation, and governmental ovbrsight costs) environmental or
otherwise; and (c) "Contractor Parties" means Contractor or Contractor's officers, agents,

invitees, licensees, employees, or contractors, or any party directly or indirectly employed by

any of them, or any party they control or exercise control over.
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B. TO THE FULLEST EXTENT PERMITTED BY LAW, CONTRACTOR SHALL

nelense, tNDEMNtFy, DEFEND AND HOLD HARMLESS INDEMNITEES FOR, FROM'

NruO NCNINST ANY EruO ruI LIABILITIES OF ANY NATURE, KIND, OR DESCRIPTION

DIRECTLY OR INDIRECTLY ARISING OUT OF, RESULTTNG FROM, OR RELATED TO (IN

wHoLE OR lN PART):

(i) GoNTRACTOR'S OCCUPATION AND USE OF THE PREMISES,

(ii) THE ENVTRONMENTAL CONDTTTON AND STATUS OF THE PREMISES

CAUSEDBYORCONTRIBUTEDTOBYCONTRACTOR,OR

(iii) ANY ACT OR OMISSION OF ANY CONTRACTOR PARTY.

C. TO THE FULLEST EXTENT PERMITTED BY LAW, CONTRACTOR NOW AND

FOREVER WAIVES ANY AND ALL CLAIMS THAT BY VIRTUE OF ENTERING INTO THIS

AGREEMENT, RAILWAY IS A GENERATOR, OWNER, OPEMTOR, ARRANGER' OR

TRANSPORTER FOR THE PURPOSES OF THE COMPREHENSIVE ENVIRONMENTAL

RESPONSE, COMPENSATION, AND LIABILITY ACT, AS AMENDED ("CER9L4]]..9-T

orHER ENVTRONMENTAL LAWS (DEF|NED BELOW). CONTRACTOR WILL INDEMNIFY,

DEFEND, AND HOLD THE lttOE'mrufEES HARMLESS FROM ANY AND ALL SUCH

CLAIMS CAUSED BY OR CONTRIBUTED TO BY CONTRACTOR. NOTHING IN THIS

AGREEMENT IS MEANT BY EITHER PARTY TO CONSTITUTE A WAIVER OF ANY

INDEMNITEE'S COMMON CARRIER DEFENSES AND THIS AGREEMENT SHOULD NOT

BE SO CONSTRUED. IF ANY AGENCY OR COURT CONSTRUES THIS AGREEMENT TO

BE A WAIVER OF ANY INDEMNITEE'S COMMON CARRIER DEFENSES, GONTRACTOF

AGREES TO INDEMNIFY, HOLD HARMLESS, AND DEFEND INDEMNITEES FOR ANY

LIABILITIES RELATED TO THAT CONSTRUCTION OF THIS AGREEMENT. IN NO EVENT

AS BETWEEN RAILWAY AND CONTMCTOR AS TO USE OF THE PREMISES AS

CONTEMPLATED BY THIS AGREEMENT SHALL RAILWAY BE RESPONSIBLE TO

CONTRACTOR FOR THE ENVIRONMENTAL CONDTTION OF THE PREMISES.

D. IF ANY EMPLOYEE OF ANY CONTRACTOR PARTY ASSERTS THAT HE OR SHE

IS AN EMPLOYEE OF ANY INDEMNITEE, TO THE FULLEST EXTENT PERMITTED BY

LAW, CONTRACTOR SHALL, AND SHALL CAUSE ITS CONTRACTOR TO, RELEASE,

INDEMNIFY, DEFEND, AND HOLD THE INDEMNITEES HARMLESS FROM AND AGAINST

ANy LtABtLtnEs anisntc our oF oR RELATED To (lN wHoLE oR lN PART) ANY

SUCH ASSERTION INCLUDING, BUT NOT LIMITED TO, ASSERTIONS OF EMPLOYMENT

BY AN INDEMNITEE RELATED TO THE FOLLOWING OR ANY PROCEEDINGS

THEREUNDER: THE FEDERAL EMPLOYERS' LIABILITY ACT, THE SAFETY APPLIANCE

n|i, THE LocoMonvE tNspEcrloN Acr, THE occuPATloNAL SAFETY AND

HEALTH ACT, THE RESOURCE CONSERVATION AND RECOVERY ACT, AND ANY

SIMILAR STATE OR FEDERAL STATUTE.

E. THE FOREGOING OBLIGATIONS OF COTITRAGTOR SHALL NOT APPLY TO THE

EXTENT LIABILITIES ARE PROXIMATELY CAUSED BY THE NEGLIGENCE OR WILLFUL

MISCONDUCT OF AhIY INDEMNITEE, BUT SHALL APPLY TO ALL OTHER LIABII.ITIES.
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F. Upon written notice from Railway, Contractor.agrees to assume the defense of any

lawsuit or other proceeding brought against any Indemnitee by any entity, relating to aly
matter covered by this AgreLmentior which Contractor has an obligation to assume liability for

and/or save and hold haimless any lndemnitee. Contractor shall pay all costs and expenses

incident to such defense, including, but not limited to, reasonable attorneys'fees, investigators'

fees, litigation and appeal expenses, settlement payments, and amounts paid in satisfaction of
judgmen-ts. Nothing in this Agreement shall be construed to waive either parties'limitations of

ii"Ojtity and/or imm-unities aviilable to it pursubnt to Wisconsin Statutes or other applicable

federjl or state law. The aggrieved party shall prornptly notify the indemnifying party in writing

oi unv Liabilities for which Jnoemnification is sought. The indemnifying party shall have sole-

control of, and the aggrieved party shall reasonably cooperate in all respects, in the defense of

,ny I-i"uiiities for w6ictr indemnification is sought. The aggrieved party shall not make any

admission or disclosure or otherwise take any action with respect to the Liabilities for which

indemnification is sought that would be prejudicial to the indemnifying party except as required

by law. Railway repr6sents that, as of'the Effective Date to the current actual knowledge of

Jimes A. Ball, Senior Manager - Real Estate of Railway, Railway has no notice or knowledge

of any Liabilities asserted or threatened by any third party with .respect to the matters

contemplated by this Agreement. Contractor represents that, as of the Effective Date to the

current actual knowledge of name), title) of Contractor,

Contractor has no notide or nnowteoge of any Liabilities asserted or threatened by any third

party with respect to the matters contemplated by this Agreement.

It is mutually understood and agreed that the assumption of liabilities and indemnification

provided for in this Agreement survive any termination of this Agreement.

2l TERM

This Agreement is effective from the date of the Agreement until (i) the completion of the

projectiet forth herein, and (ii) full and complete payment to Railway of any and all sums or

other amounts owing and due hereunder.

3) TNSURANCE

Contractor shall, at its sole cost and expense, procure and maintain during the life of this

Agreement the following insurance coverage:

A. Commercial General Liability insurance.
contractual liability with a combined single

occurrence and an aggregate limit of at least

amount othenruise carried by the Contractor.
2004 ISO occurrence form or equivalent and

following:

o Bodily lnjury and Property Damage
c Personal Injury and Advertising lnjury

This insurance shall contain broad form
limit of a minimum of $2,000,000 each

$4,q00,000 but in no event less than the
Coverage must be purchased on a post
include coverage for, but not limit to the
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o Fire legal liabilitY
o Products and completed operations

This policy shall also contain the following endorsements, which shall be indicated on the

certifi cate of insurance:

o The definition of insured contract shall be amended to remove any exclusion or other

limitation for any work being done within 50 feet of railroad property.

l Waver of subrogation in favor of and acceptable to Railway.

I Additional insured endorsement in favor of and acceptable to Railway

t Separation of insureds.
I The policy shall be primary and non-contributing with respeqt to any insurance

carried by RailwaY

It is agreed that the workers' compensation and employers' liability related exclusions in the

Commercial General Liability insurance policy(s) required herein are intended to apply to

employees of the policy holder and shall not apply to Railway employees.

No other endorsements limiting coverage as respects obligations under this-Agreement

may be included on the policy with regard to the work being performed under this

agreement.

B. Business Automobile lnsurance. This insurance shall contain a combined single limit of at

least $1,000,000 per occurrence, and include coverage for, but not limited to the following:

I Bodily injury and ProPertY damage
0 Any and all vehicles owned, used or hired

The policy shall also contain the following endorsements or language, which shall be

indicated on the certificate of insurance:

t Waiver of subrogation in favor of and acceptable to Railway.

0 Additional insured endorsement in favor of and acceptable to Railway

0 Separation of insureds.

' 
The policy shall be primary and non-contributing with respect to any insurance

carried bY RailwaY.

C. Workers Compensation and Employers Liability insurance including coverage for, but not

limited to:

o Contractor's statutory liability under the worker's compensation laws of the state(s)

in which the work is to be performed. lf optional under State law, the insurance must

cover all employees anYWaY.
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o Employers' Liability (Part B) with limits of at least $500,000 each accident, $500,000

by disease policy limit, $500,000 by disease each employee.

This policy shall also contain the following endorsements or language, which shall be

indicated on the certiflcate of insurance:

$ waiver of subrogation in favor of and acceptable to Railway.

D. Railroad protective Liability insurance naming only the Railway as the lnsured with

coverage of at least $2,006,000 per occurrence and $6,000,000 in the aggregate. The

policy Must be issued on a standard ISO form CG 00 35 12 04 and include the following:

I Endorsed to include the Pollution Exclusion Amendment

I Endorsed to include the Limited Seepage and Pollution Endorsement.

t Endorsed to remove any exclusion for punitive damages.

I No other endorsements restricting coverage may be added.

l The original policy must be provided to the Railway prior to performing any work or

services under this Agreement
I Definition of "Physical Damage to Property''shall be endorsed to read: "means direct

and accidentat Ioss of or damage to all property owned by any named insured and

all property in any named insured' care, custody, and control arising out of the acts

or omissions of the contractor named on the Declarations.

ln lieu of providing a Railroad Protective Liability Policy, Contractor may participate (if

available) in Railway's Blanket Railroad Protective Liability lnsurance Policy.

Other Requirements:

Where allowable by law, all policies (applying to coverage listed above) shall contain no

exclusion for punitive damages.

Contractor agrees to waive its right of recovery against Railwayfor all claims and suits against

Raitway. InLddition, its insurers, through the terms of the policy or policy endorsement, waive

their right of subrogation against Raitwayfor all claims and suits. Contractor further waives its

right oirecovery, and its insurers also waive their right of subrogation against Railway for loss

oiit. o*n.d or ieased property or property under Contractor's care, custody or control.

Allocated Loss Expense shall be in addition to all policy limits for coverages referenced above.

Contractor is not allowed to self-insure without the prior written consent of Railway. lf granted

by Railway, any self-insured retention or other financial responsibility for claims shall be

covered diiecly by Contractor in lieu of insurance. Any and all Railway liabilities that would

otherwise, in accordance with the provisions of this Agreement, be covered by Contractor's
jnsurance will be covered as if Contractor elected not to include a deductible, self-insured

retention or other financial responsibility for claims.
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prior to commencing services, Contractor shall furnish to Raitway an acceptable certificate(s)

of insurance from an authorized representative evidencing the required coverage(s),

endorsements, and amendments. The certificate should be directed to the following address:

BNSF RailwaY ComPanY
c/o CertFocus

P.O. Box 140528
Kansas CitY, MO 64114
Toll Free: 877 -576-2378

Fax number: 817'840-7 487
Email : BNSF@certfocus.com

www.certfocus.com

Contractor shall notify Railway in writing at least 30 days prior to any cancellation, non-

renewal, substitution or material alteration.

Any insurance policy shall be written by a reputable insurance company acceptableto Railwa.y

or with a current Best's Guide Rating of A- and Class Vll or better, and authorized to do

business in the state(s) in which the service is to be provided.

lf coverage is purchased on a "claims made" basis, Contractor hereby agrees to maintain

coverage"in force for a minimum of three years after.expiration, cancellation or termination of

this Agieement. Annually Contractor agrees to provide evidence of such coverage as required

hereunder

Contractor represents that this Agreement has been thoroughly reviewed by Contractor's

insurance agent(s)/broker(s), who have been instructed by Contractor to procure the insurance

coverage required by this Agreement.

Not more frequently than once every five years, Railway may reasonably modify the req.uired

insurance 
"overag" 

to reflect then-current risk management practices in the railroad industry

and underwriting practices in the insurance industry

lf any portion of the operation is to be subcontracted by Contractor, Contractor shall require

tnat lfre subcontractor shall provide and maintain insurance coverage(s) as set forth herein,

naming Railway as an additional insured, and shall require that the subcontractor shall

releas6, defend and indemnify Railway to the same extent and under the same terms and

conditions as Contractor is required to release, defend and indemnify Railway herein.

Failure to provide evidence as required by this section shall entitle, but not require, Railway to

terminate ihis Agreement immediately. Acceptance of a certificate that does not comply with

this section shalfnot operate as a waiver of Contractor's obligations hereunder.
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The fact that insurance (including, without limitation, self-insurance) is obtained by Contractor

shall not be deemed to release or diminish the liability of Contractor including, without

limitation, liability under the indemnity provisions of this Agreement. Damages recoverable by

Railway shall not be limited by the amount of the required insurance coverage.

ln the event of a claim or lawsuit involving Railway arising out of this agreement, Contractor

will make available any required policy covering such claim or lawsuit.

These insurance provisions are intended to be a separate and distinct obligation on the.part of
the Contractor. Therefore, these provisions shall be enforceable and Contractor shall be

bound thereby regardless of whether or not indemnity provisions are determined to be

enforceable in the jurisdiction in which the work covered hereunder is performed.

For purposes of this section , Railway shall mean "Burlington Northern Santa Fe LLC", 'BNSF

Railway Company" and the subsidiaries, successors, assigns and affiliates of each.

4) SALES AND OTHER TAXES

ln the event applicable sales taxes of a state or political subdivision of a state of the United

States are levied or assessed in connection with and directly related to any amounts invoiced

by Contractor to Railway ("Sales Taxes"), Railway shall be responsible for paying only the

Sbtes Taxes that Contractor separately states on the invoice or other billing documents
provided to Railway; provided, however, that (i) nothing herein shall preclude Railway from

claiming whatever Sales Tax exemptions are applicable to amounts Contractor bills Railway,

(ii) Contractor shall be responsible for all sales, use, excise, consumption, services and other

iax"r which may accrue on all services, materials, equipment, supplies or fixtures that

Contractor and iti subcontractors use or consume in the performance of this Agreement, (iii)

Contractor shall be responsible for Sales Taxes (together with any penalties, fines or interest

thereon) that Contractor fails to separately state on the invoice or other billing documents

provided to Railway or fails to collect at the time of payment by Railway of invoiced amounts
(except where Railway claims a Sales Tax exemption), and (iv) Contractor shall be responsible

ior Sales Taxes (together with any penalties, fines or interest thereon) if Contractor fails to
issue separate invoices for each state in which Contractor delivers goods, provides services

or, if applicable, transfers intangible rights to ftailway.

Upon request, Contractor shall provide Railway satisfactory evidence that all taxes (together

with 
"ny 

penalties, fines or interest thereon) that Contractor is responsible to pay under this

Agreement have been paid. lf a written claim is made against Contractor for Sales Taxes with

relpect to which Railway may be liable for under this Agreement, Contractor shall promptly

notify Railway of such claim and provide Railway copies of all correspondence received from

the iaxing authority. Railway shall have the right to contest, protest, or claim a refund, in

Railway'J own name, ?flV Sales Taxes paid by Railway to Contractor or for which Railway

might othenvise be responsible for under this Agreement; provided, however, that if Railway is

nol permitted by law to contest any such Sales Tax in its own name, Contractor shall, if
requested by Railway at Railway's sole cost and expense, contest in Contractor's own name
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the validity, applicability or amount of such Sales Tax and allow Railway to control and conduct
such contest.

Railway retains the right to withhold from payments made under this Agreement amounts

require-d to be withheld under tax laws of any jurisdiction. lf Contractor is claiming a withholding
exemption or a reduction in the withholding rate of any jurisdiction on any payments under this

Agreement, before any payments are made (and in each succeeding period or year as

required by law), Contractor agrees to furnish to Railway a properly completed exemption form
prescribed by such jurisdiction. Contractor shall be responsible for any taxes, interest or
penalties assessed against Railway with respect to withholding taxes that Railway does not

withhold from payments to Contractor.

The Contractor must observe and comply with all provisions, obligations, requirements and

limitations contained in the Agreement, and the Contractor Requirements set forth on Exhibit
"C" attached to the Agreement and this Agreement, including, but not be limited to, payment of
all costs incurred for any damages to Railway roadbed, tracks, and/or appurtenances thereto,
resulting from use, occupancy, or presence of its employees, representatives, or agents or
subcontractors on or about the construction site. Contractor shall execute a Temporary
Construction Crossing Agreement or Private Crossing Agreement
(http://rnnffw.bnsf.com/communities/faqs/permits-real-estate/), for any temporary crossing
requested to aid in the construction of this Project, if approved by BNSF.

6) TRA|N pELAY

Contractor is responsible for and hereby indemnifies and holds harmless Railway (including its

affiliated railway companies, and its tenants) for, from and against all damages arising from
any unscheduled delay to a freight or passenger train which affects Railway's ability to fully
utilize its equipment and to meet customer service and contract obligations. Contractor will be

billed, as further provided below, for the economic losses arising from loss of use of
equipment, contractual loss of incentive pay and bonuses and contractual penalties resulting
from train delays, whether caused by Contractor, or subcontractors, or by the Railway
performing work under this Agreement. Railway agrees that it will not perform any act to
unnecessarily cause train delaY.

For loss of use of equipment, Contractor will be billed the current freight train hour rate per

train as determined from Railway's records. Any disruption to train traffic may cause delays to
multiple trains at the same time for the same period.

Additionally, the parties acknowledge that passenger, U.S. mail trains and certain other grain,

intermodal, coal and freight trains operate under incentive/penalty contracts between Railway
and its customer(s). Under these arrangements, if Railway does not meet its contract service
commitments, Railway may suffer loss of performance or incentive pay and/or be subject to
penalty payments. Contractor is responsible for any train peformance and incentive penalties
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or other contractual economic losses actually incurred by Railway which are attributable to a
train delay caused by Contractor or its subcontractors.

The contractual relationship between Railway and its customers is proprietary and confidential.

In the event of a train delay covered by this Agreement, Railway will share information relevant

to any train delay to the extent consistent with Railway confidentiality obligations. The rate

then in effect at the time of performance by the Contractor hereunder will be used to calculate
the actual costs of train delay pursuant to this agreement.

Contractor and its subcontractors must give Railway's representative (-)
(J weeks advance notice of the times and dates for proposed work windows. Railway

anO Contractor will establish mutually agreeable work windows for the project. Railway has

the right at any time to revise or change the work windows due to train operations or service

obligations. Railway will not be responsible for any additional costs or expenses resulting from

a change in. work windows. Additional costs or expenses resulting from a change in work
windows shdll be accounted for in Contractor's expenses for the project.

Contractor and subcontractors must plan, schedule, coordinate and conduct all Contractor's
work so as to not cause any delays to any trains.



lN WITNESS WHEREOF, each of the parties hereto has caused this Agreement to be executed by its

duly authorized officer the day and year first above written.

<%Contractor. Legal Name%> BNSF Railway Gompany

By: By:

Name:Printed Name:

Title:
Manager Public Projects

Accepted and effective this day of 20-.

Contact Person:

Address:

City:

State: _ Zip:

Fax:

Phone:
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MASTER RELOCATION AGREEMENT

,

THIS UASTER RELQC.ATION AGREEMFIIT ("Master Agreemenf) is made to be
effective the Qlb day of Kbr,rnt\ , zOlfi(eltective Dat6'), by and between BNSF
RAILWAY COMPAI.IY, a Delaware tl'orporation ("BNSF'), and the CITY gF LA CROSSE,
WISCONSIN, a Wisconsin municipal oorporation ("City"). City and BNSF, respedively, are
sometimes referred to in this Master Agreement each as a "Party" and coflectively as the
"Patties".

RECITALS

A. BNSF plans to construct approximately four (4) miles of second main track (such
second main track and related appurtenances being referred to hereinafter as the "Projecf) tiithin
its existing right-of-way located in or near the City of La Crosse, County of La Crosse, State of
Wsconsin, in the area shown in red (the "ProjectArea') on the map attached hereto as Erhibit A
and incorporated hercin by reference.

B. Construclion of the Project will necessitate relocation, reconfiguration and other
modifioalions, as described in more detail below (collectively, the "Relocation Work'), of certain
City utilities and other infrastructure and facilities (collectively, the "City Facitities') loiated within
or adjacent to the Project Area. The Relocation Work includes, but is not limited to: (i) relocation of
certain City water and sewer utility installations (collectively, "CiW l,ltilities'); (ii) reconfiguration
and modification of certain poftions of tho City-owned golf course adjacent to the Project Area
('Golf Course'), including without limitation relocation of a tee box, green, and pathway,
construction of a cart p?th, underpass bridge, and related drainage facilities beneath the BNSF
right of way, and olosing of two existing at-grade crossings; and (iii) expansion and modification of
railroad crossings of certain City streets (collec,tivelv, "street Crossings").

C. The Parties desire to enter into this Master Agreement to set forth their respective
rights and obligations with respect to the Relocation Work.

AGREEMENTS

NOW, THEREFORE, for the mutual covenants contained herein and other good and
valuabfe consideration, the sufficiency of which is hereby acknowledg€d, and incorporating all of
the above referenced Recitats into the agreements below as if fully set forth therein, the Parties Co
hereby agree as foflows:

Section 1. RELOCATION WORK. The "Reloeation Work" consists of the following items,
together with full execution of the necessaly ancillary agreenients described in Sections 1.4 and
3.4 below (the "BNSF Relocation Work" consists of the BNSF Utility Relocation Work, BNSF Golf
Course Work, and BNSF Crossing Work, as such terms are defined below, and the "City
Relocation Work" consists of the City Utillty Relocation Work, City Goff Course Work, City
Crossing Work, and issuance of all City Permits, as all such terms are defined below):

1.1 Utilitv Relocation Work, The "Utility Relocation Wotk" consists of the BNSF
Utility Relocation Wotk and the City Utility Relocation Work, which are more pafticularly described
as follows:



1.1.1 Except as described in Sectlon 1.1.2 below, the "BNSF Utility Relocation
Work" includes all design, engineering, construction, and installation work necessary for the
relocation of such City Utilities as BNSF, in its sole discretion, deems necessary for the Project. All
such relocations shall be completed in accordance with City's customary specifications, which shall
be provided to BNSF on or before the Effective Date in hard copy or electronically at

rrttpvrunsrconvcon'rnmitiesrafflovutiriBtrlpT.' o, ,,Y"t'|[[""ti"iBTtT,i:nt:11:. 
" 
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Utilities is anticipated to be required for the Relocation Work, with the location of each City Utility to
be relocated being depicted on E!!h!!_&!. attached hereto and incorporated herein by this
reference. Notwithstanding the foregoing, however, the Parties acknowledge and agree that more
or fewer City Utilities may actually need to be relocated based on the Final Plans and
Specifications (as defined below).

1.1.2 The "City Utility Relocation Work" includes coordination of the construction
and installation of the City Utilities, including shutting down, cufting over, review and approval of
any Change Orders (as defined below) to the Final Plans and Specifications to accommodate the
Timeline, and restarting the City Utilities as necessary to accommodate other elements of the
Relocation Work. The City shall not contract with any contractor for construction or relocation of
any utilities nor shall the City construct or relocate any utilities using City employees (such work is
to be performed by BNSF as part of the BNSF Utility Relocation Work), but shall promptly perform
(or cause to be performed) incidental support activities that may be necessary to facilitate the
BNSF Utility Relocation Work.

1.2 Golf Course Work. The "Golf Gourse Work" consists of the BNSF Golf Course
Work and the City Golf Course Work, which are more particularly described as follows:

1.2.1 The "BNSF Golf Course Work" includes all design, engineering, demolition,
reconfiguration, relocation, construction and installation work necessary to: (i) construct a
railway bridge ("Bridge") to enable construction by the City of the Underpass Pathway
(defined below) to replace the two (2) existing at-grade track crossings (the "At-Grade
Crossings"), (ii) close the At-Grade Crossings within thirty (30) days after BNSF has
notified City of Completion (as hereinafter defined) of the Bridge, and (iii) design and
construct natural gravity flow surface drainage ("Underpass Surface Drainage") in BNSF's
preferred location north of the northernmost At-Grade Crossing for the Underpass Pathway
(provided that if City desires that the Underpass Surface Drainage be modified from BNSF's
design and/or relocated to a different location, and additional enhancements to the
Underpass Surface Drainage and/or Underpass Pathway are necessary to create positive
drainage ("Mechanized Underpass Drainage Facilities"), BNSF shall, at its cost, be
responsible for the initial modification, relocation and/or construction; provided that the City
shall be responsible for maintaining, repairing, reconstruction and/or modifying the
Underpass Surface Drainage and Mechanized Underpass Drainage Facilities, if any, after
Completion (as defined below) pursuant to the provisions of Section 3.4.2).

1.2.2 The "City Golf Course Work" includes all design, engineering, demolition,
reconfiguration, relocation, construction and installation work necessary to: (i) relocate and
reconfigure the fainrays, greens and related appurtenances (including but not limited to golf
cart pathways) of holes 1 and 18 of the Golf Course to the east side of BNSF's right-of-way,
(ii) construct a pathway from the existing golf course club house facilities to the underpass
beneath the Bridge, including signage requiring users to remain on such pathway and to
keep off BNSF's right-of-way, and any fencing the City deems necessary in relation to such
pathway and approach to the underpass beneath the Bridge (collectively the "Clubhouse
Pathway"), (iii) construct a pathway beneath the Bridge to allow golf carts and pedestrians
to travel under the Bridge (the "Underpass Pathway"), and (iv) eliminate any use or



elements of the driving range or remainder of the Golf Course that require crossing BNSF's
right-of-way in any manner other than via the Underpass Pathway.

1.3 Grossinq Work. The "Grossing Work" consists of the BNSF Crossing Work and
the City Crossing Work, which are more particularly described as follows:

1.3.1 The "BNSF Crossing Work" includes all design, engineering, demolition,
reconfiguration, relocation, construction and installation work necessary to conform the
Street Crossings at Cass Street, Farnam Street and Main Street to Project requirements,
including removal and replacement of existing improvements disturbed by the Project with
improvements similar in quality to the removed improvements. The BNSF Crossing Work
shall include (i) all necessary relocation of existing gates, crossing lights and signs and (ii)
the installation of appropriate crossing surfaces on the new track and patching and repair of
the impacted streets. The BNSF Crossing Work expressly excludes any Quiet Zone Work
(as defined below), which shall be the City's responsibility as part of the City Crossing
Work.

1.3.2 The "City Grossing Work" includes all design, engineering, demolition,
reconfiguration, relocation, construction and installation work necessary to maintain the
Street Crossings in compliance with applicable Laws (as hereinafter defined), including all
work necessary to maintain such Street Crossings as designated "Quiet Zones" in
compliance with "Quiet Zone" regulations (the "Quiet Zone Work").

1.4 Temporarv Rishts of Entrv.

1.4.1 Prior to BNSF's initial entry onto City property to the extent entry may be
necessary for performance of any portion of the BNSF Relocation Work, BNSF and City
agree to enter into a temporary right of entry agreement with the City ("BNSF Right of
Entry") in the form attached hereto as Erh!!ll-E.

1.4.2 Prior to City's initial entry onto BNSF property to the extent entry may be
necessary for performance of any portion of the City Relocation Work, City and BNSF
agree to enter into a temporary right of entry agreement with BNSF ('City Right of Entry")
in the form attached hereto as EI!D!!_J,; provided further if City contracts with any
contractor for performance of any City Relocation Work, City shall require each such
contractor to execute the document attached hereto as Exhibit G-1 and comply with the
"Contractor Requirements" set forth on the related Exhibit C (collectively, Eblbilgj
and Q[ are refened to hereinafter as the "C Documents"). City further agrees to comply
with the Contractor Requirements set forth on Exhibit C (other than Section 1.01.02;
subsections (iii) and (iv) of the second sentence of subsection 1.01.04; the fourth sentence
of subsection 1.01.04; and the last sentence of subsection 1.01.08 of Exhibit C) for any
City Relocation Work performed by City's own forces.

Section 2. PLANS AND SPECIFICATIONS.

2.1 BNSF Relocation Work.

2.1.1 Promptly after the execution of this Master Agreement, BNSF, at BNSF's
sole cost and expense, shall cause detailed plans and specifications (the "Plans and
Specifications - BNSF Relocation Work") to be prepared for the BNSF Relocation Work,
including but not limited to the Bridge. The Plans and Specifications - BNSF Relocation
Work must include all details required for construction of such elements of the BNSF
Relocation Work, and must take into reasonable consideration all work which will be



required to satisfy the intent of the BNSF Relocation Work, and must be sufficient to obtain
all Permits (as hereinafter defined) from all applicable Governmental Authorities (as
hereinafter defined) to enable the BNSF Relocation Work to commence.

2.1.2 BNSF shall deliver a set of the Plans and Specifications - BNSF Relocation
Work to City as soon as they are available (and in any case within fifteen (15) business
days after the Effective Date) for review and approval or disapproval by City, and City shall
give written notice of approval or disapproval within seven (7) business days following its
receipt of the draft Plans and Specifications - BNSF Relocation Work (the "BNSF
Relocation Work Plan Review Period"), and City agrees to act reasonably and in good
faith with respect thereto. The draft Plans and Specifications - BNSF Relocation Work may
also include a construction schedule or other adjustments to the Timeline (as defined
below). lf City does not give written notice of approval or disapproval or othenryise fails to
respond within the BNSF Relocation Work Plan Review Period, the Plans and
Specifications - BNSF Relocation Work shall be deemed approved. lf City reasonably
disapproves of any elements of the Plans and Specifications - BNSF Relocation Work
within the BNSF Relocation Work Plan Review Period, City shall include with such
disapproval specific details regarding its objections together with proposed reasonable
modifications that would address such objections to the City's satisfaction. Following
receipt, of any disapproval by the City within the BNSF Relocation Work Plan Review
Period, BNSF shall cause the Plans and Specifications - BNSF Relocation Work to be
modified to address City's concerns and re-submit same to City within seven (7) business
days after City's disapproval; and City shall either approve or disapprove the re-submission
within five (5) business days after such re-submission following the same parameters set
forth above (including without limitation that the re-submission shall be deemed approved if
no disapproval is provided within the time period specified); and such process shall
continue as necessary until Plans and Specifications - BNSF Relocation Work have been
established that are acceptable to both Parties. Both Parties agree and acknowledge the
need to arrive at final mutually approved Plans and Specifications - BNSF Relocation Work
as soon as possible, and both Parties agree to act diligently and in good faith exercising
reasonable judgment throughout the above process to finalize approved Plans and
Specifications - BNSF Relocation Work as soon as practical, and will refrain from requiring
unnecessary or unreasonable revisions, and in any case the Parties concur they will agree
upon the final Plans and Specifications - BNSF Relocation Work on or before the date that
is 45 days after the Effective Date.

2.1.3 The Plans and Specifications - BNSF Relocation Work which are ultimately
approved by BNSF and City pursuant to the foregoing are referred to herein as the I'Final
Plans and Specifications - BNSF Relocation Work." The date on which BNSF and City
approve in writing the Final Plans and Specifications - BNSF Relocation Work (or the date
the BNSF Relocation Work Plan Review Period expires without City's written approval or
disapproval of the draft Plans and Specifications - BNSF Relocation Work such that the
draft Plans and Specifications - BNSF Relocation Work are deemed approved as Final
Plans and Specifications - BNSF Relocation Work by City) is referred to as the "BNSF
Relocation Work Design Approval Date".

2.2 Citv Relocation Work.

2.2.1 Promptly after the execution of this Master Agreement, City, at City's sole
cost and expense, shall cause detailed plans and specifications (the "Plans and
Specifications - City Relocation Work") to be prepared for the City Relocation Work. The
Plans and Specifications - City Relocation Work must include all details required for
construction of such elements of the City Relocation Work, and must take into reasonable



consideration all work which will be required to satisfy the intent of the City Relocation
Work, and must be sufficient to obtain all Permits (as hereinafter defined) from all
applicable Governmental Authorities (as hereinafter defined) to enable the City Relocation
Work to commence.

2.2.2 City shall deliver a set of the Plans and Specifications - City Relocation Work
to BNSF as soon as they are available (and in any case within forty-five (45) business days
after the Effective Date) for review and approval or disapproval by BNSF, and BNSF shall
give written notice of approval or disapproval within seven (7) business days following its
receipt of the draft Plans and Specifications - City Relocation Work (the "City Relocation
Work Plan Review Period"), and BNSF agrees to act reasonably and in good faith with
respect thereto. The draft Plans and Specifications - City Relocation Work may also
include a construction schedule or other adjustments to the Timeline. lf BNSF does not
give written notice of approval or disapproval or othenryise fails to respond within the City
Relocation Work Plan Review Period, the Plans and Specifications - City Relocation Work
shall be deemed approved. lf BNSF reasonably disapproves of any elements of the Plans
and Specifications - City Relocation Work within the City Relocation Work Plan Review
Period, BNSF shall include with such disapproval specific details regarding its objections
together with proposed reasonable modifications that would address such objections to
BNSF's satisfaction. Following receipt of any disapproval by the BNSF within the City
Relocation Work Plan Review Period, City shall cause the Plans and Specifications - City
Relocation Work to be modified to address BNSF's concerns and re-submit same to BNSF
within five (5) business days after BNSF's disapproval; and BNSF shall either approve or
disapprove the re-submission within five (5) business days after such re-submission
following the same parameters set forth above (including without limitation that the re-
submission shall be deemed approved if no disapproval is provided within the time period
specified); and such process shall continue as necessary until Plans and Specifications -
City Relocation Work have been established that are acceptable to both Parties. Both
Parties agree and acknowledge the need to arrive at final mutually approved Plans and
Specifications - City Relocation Work as soon as possible, and both Parties agree to act
diligently and in good faith exercising reasonable judgment throughout the above process
to finalize approved Plans and Specifications - City Relocation Work as soon as practical,
and will refrain from requiring unnecessary or unreasonable revisions, and in any case the
Parties concur they will agree upon the final Plans and Specifications - City Relocation
Work on or before the date that is sixty (60) days after the Effective Date. For the portion of
the City Relocation Work that must be co-designed with the BNSF Relocation Work or that
may impact BNSF property or facilities in any way, including but not limited to the Bridge,
the City will diligently and in good faith expedite the delivery of said portion of the draft
Plans and Specifications - City Relocation Work to BNSF within fifteen (15) business days
after the Effective Date.

2.2.3 The Plans and Specifications - City Relocation Work which are ultimately
approved by BNSF and City pursuant to the foregoing are referred to herein as the "Final
Plans and Specifications - City Relocation Work." The date on which BNSF and City
approve in writing the Final Plans and Specifications - City Relocation Work (or the date the
Plan Review Period expires without BNSF's written approval or disapproval of the draft
Plans and Specifications - City Relocation Work such that the draft Plans and Specifications
- City Relocation Work are deemed approved as Final Plans and Specifications - City
Relocation Work by BNSF) is referred to as the "Gity Relocation Work Design Approval
Date".

2.3 Final Plans and Specifications. As used in this Master Agreement, the term
"Final Plans and Specifications" shall mean the Final Plans and Specifications - BNSF



Relocation Work, the Final Plans and Specifications - City Relocation Work, or both, as may be
amended by any Change Orders (as defined below), and as applicable in the context.

2.4 Chanqe Orders. lf change orders or other revisions (collectively, "Change
Orders") to any Final Plans and Specifications are necessary, the Party responsible for that
segment of Relocation Work agrees to promptly prepare, at its sole cost and expense, such
Change Orders and submit same to the other Party for review and approval in accordance with the
time periods and requirements set forth in Section 2.2 above, including but not limited to the
Parties'agreement to: (i) act diligently and in good faith exercising reasonable judgment throughout
the above process to finalize any Change Orders as soon as practical, and (ii) refrain from
requiring unnecessary or unreasonable revisions.

SECI|ON 3. CONSTRUCTION: STANDARDS: GOMPLETION: OBLIGATIONS UPON
COMPLETION.

3.1 Gonstruction.

3.1.1 Promptly after the BNSF Relocation Work Design Approval Date, BNSF shall
(or shall cause its contractors to) commence and diligently pursue to Completion the BNSF
Relocation Work in accordance with the Final Plans and Specifications - BNSF Relocation Work,
the Standards (as hereinafter defined), all applicable Permits, and the Timeline.

3.1.2 Promptly after the City Relocation Work Design Approval Date, City shall (or
shall cause its contractors to) commence and diligently pursue to Completion the City Relocation
Work in accordance with the Final Plans and Specifications - City Relocation Work, the Standards,
all applicable Permits, and the Timeline.

3.2 Standards. Each Party shall commence and Complete its Relocation Work
obligations in accordance with the following requirements (the "Standards"): (i) in a good and
workmanlike manner, (ii) in conformance with the Final Plans and Specifications, (iii) in accordance
with accepted industry standards of care, skill and diligence for such work, (iii) in conformance with
all Permits, and (iv) in compliance with all applicable federal, state, municipal, or other laws,
statutes, codes, restrictions, regulations, ordinances and orders promulgated by any governmental
or judicial body or agency (collectively, "Laws"), subject to Section 9 below.

3.3 Gompletion. For purposes of this Master Agreement, the words "Complete",
"Completed", "Completion" or any variations thereof shall mean that: (i) all components of the given
portion of Relocation Work have been substantially completed in accordance with the Final Plans
and Specifications, (ii) BNSF and Ci$ have entered into the BNSF Right of Entry and the City Right
of Entry, (iii) all other applicable necessary ancillary agreements described in Section 3.4.2 below
have been fully executed, and (iv) all applicable GovernmentalApprovals have been obtained.

3.4 Oblisations upon Completion. Upon Completion of a given portion of the
Relocation Work, ownership and responsibility for future maintenance, repair, reconstruction,
modification and removal shall be apportioned among the Parties in the following manner:

3.4.'l BNSF shall own and be responsible, at its sole cost and expense, for
maintaining, repairing, reconstructing and modiflTing the BNSF Crossing Work and the
Bridge.

3.4.2 City shall own and be responsible, at its sole cost and expense, for
maintaining, repairing, reconstructing and modifying the City Utilities, City Crossing Work
(including without limitation all Quiet Zone Work), Underpass Surface Drainage,



Mechanized Underpass Drainage Facilities (if any), Underpass Pathway, and the remainder
of the Golf Course on either side of BNSF's right-of-way, including the Clubhouse Pathway.

(a) As part of Completing the Utility Relocation Work, for any City Utilities
located in BNSF's right-of-way, City and BNSF shall promptly execute a license
("Utility License") for each such City Utility (or amend an existing license, as
applicable), such Utility License to be in the form attached hereto as Bh!b!!-p.

(b) As part of Completing the Crossing Work, City and BNSF shall
promptly execute an easement ("Crossing Easement") for each such Street
Crossing (or amend an existing license or easement, as applicable), such Crossing
Easement to be in the form attached hereto as EblblllE.
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easement ("Underpass Easement") for the Underpass Surface Drainage,
Mechanized Underpass Drainage Facilities (if any), Underpass Pathway and for
pedestrian and golf cart use, such Underpass Easement to be in the form attached
hereto as EIX!ff.

Section 4. TIMELINE. The Parties acknowledge and agree that time is of the essence with
respect to the Relocation Work, and that but for this Master Agreement BNSF would have no legal
obligation to pay for substantial portions of the Relocation Work that BNSF is agreeing to pay for
hereunder. The City agrees and acknowledges that BNSF is agreeing to pay for substantial
portions of the Relocation Work hereunder as an accommodation to the City to mitigate perceived
impacts to the City that may arise from the Project, and to expedite completion of the Project in
accordance with the Timeline. Accordingly, the Parties agree to use the utmost diligence and their
best efforts to cause their respective work to be Completed on or before the dates established in
the Timeline. The timeline set forth on BX!!!!-Q, attached hereto and incorporated by reference
herein ("Timeline") is the proposed timeline for Completion of the Relocation Work. City and
BNSF agree that the Timeline may need further refinement based on the Final Plans and
Specifications and other matters including, but not limited to, specific project sequencing
consensus reached by the Parties and all key third parties including, but not limited to, the U.S.
Army Corps of Engineers ("USACE"), Wisconsin Department of Natural Resources ("WDNR"),
Wisconsin Office of the Commissioner of Railroads ("WOCR"), Ho Chunk Nation ("HCN") and La
Crosse County ("Gounty").

Section 5. PERMITS AND APPROVALS.

5.1 Permits. In connection with the Relocation Work and related activities, BNSF may
seek to obtain certain licenses, permits, and other approvals (collectively, "Permits") from various
governmental authorities that may have jurisdiction over the Relocation Work, "Governmental
Authorities").

5.2 Citv Permits. City hereby covenants and agrees to actively expedite all Permits
that BNSF may seek from City ("City Permits"), and to cooperate with BNSF in BNSF's efforts
seeking Permits from any other GovernmentalAuthorities.

5.3 BNSF Riqht of Wav. The City further agrees and acknowledges that it has
completed its review of title to the portion of the BNSF right of way running through the Golf
Course, and agrees and acknowledges that such right of way is described in BNSF's recorded
property acquisition documents and a subsequent recorded survey as one hundred (100) feet in
width and will allow for construction of the Project. BNSF and City agree to work in good faith to



identify any portions of BNSF's right-of-way abutting the Golf Course that the City desires to
continue using following Completion of the Relocation Work, and BNSF will reasonably consider
requests by the City to use such areas, subject to entering into a lease agreement in form and
substance reasonably acceptable to both parties, and BNSF's prior consent to City's use of
portions of BNSF's right-of-way shall be replaced with such lease agreement. This Section 5.3
shall survive the termination or expiration of this Master Agreement.

Section 6. OTHER COVENANTS. In addition to and not in limitation of any other covenants
and obligations set forth in this Master Agreement, the following covenants apply to this Master
Agreement:

6.1 Citv Govenants. Without limiting the other requirements set forth in this Master
Agreement, City hereby covenants and agrees that it will:

6.1.1 Diligently and reasonably cooperate with BNSF in designing, engineering,
constructing, and installing the Relocation Work in order to minimize costs of the Relocation
Work.

6.1.2 Promptly prepare, review and approve draft Plans and Specifications in
accordance with the provisions of Section 2.

6.1.3 Not oppose BNSF's crossing petitions filed with WOCR for the Street
Crossings, the nature and scope of which is described in the documents attached hereto as
Exhibit H (collectively, the "OCR Documents"). City shall notify BNSF of any concerns
City may have with respect to such crossing petitions, and BNSF shall use good faith efforts
to revise its petitions in response to such requests.

6.1.4 Expeditiously commence and perform to Completion the Cig Relocation
Work in accordance with the Timeline and in coordination with the BNSF Relocation Work.

6.1.5 Actively and reasonably cooperate with BNSF in coordinating the timing and
sequencing of the Relocation Work, including avoiding interference with BNSF's rail
operations.

6.1.6 Promptly execute all licenses or entry agreements for BNSF property
required by this Master Agreement, including the City Right of Entry, the Utility Licenses,
the Crossing Easements and the Underpass Easement.

6.2 BNSF Coyenants. BNSF hereby covenants and agrees that it will:

6.2.1 Promptly prepare, review and approve draft Plans and Specifications in
accordance with the provisions of Section 2.

6.2.2 Expeditiously commence and perform to Completion the BNSF Relocation
Work.

6.2.3 Actively and reasonably cooperate with City in coordinating the timing and
sequencing of the Relocation Work, including using commercially reasonable efforts to
avoid material interference with the City Facilities.

6.2.4 Promptly execute the BNSF Right of Entry.



6.2.5 Close the At-Grade Crossings as soon as practicable after Completion of the
Bridge and Underpass Pathway, but in any event no later than thirty (30) days after
Completion of such Project elements.

6.2.6 Not oppose City's crossing petitions to be filed with WOCR for pedestrian
sidewalks at an already existing street crossings at Main, Farnam and Cass Streets, so
long as such petitions meet all BNSF, Federal Railroad Administration ("FRA") and other
regulatory requirements and are othenrvise in conformance with current railroad industry
best practices. City shall provide drafts of all such crossing petitions to BNSF reasonably in
advance of filing with WOCR to allow BNSF adequate time to evaluate such drafts for
conformance with the above-referenced BNSF requirements and current railroad industry
best practices. BNSF shall notify City of any concerns BNSF may have with respect to
such draft petitions, and City shall use good faith efforts to revise its petitions in response to
such requests.

6.2.7 Support City's request ('City Mitigation Request") to the WDNR and
Governor's Office to use wetland mitigation monies in the City for wetland mitigation
projects ("City Mitigation Project") on the terms and conditions set forth herein. lf the City
Mitigation Request (including applicable funding and timelines): (i) is approved by the
WDNR, the Governor's Office and any other applicable Governmental Authorities; (ii) is in
executable form promptly after approval by such Governmental Authorities; and (iii) does
not impact the timing, scope, or other aspects of the Project and/or Relocation Work (the
foregoing requirements (i) - (iii) inclusive are the'BNSF Support Gonditions"), BNSF will
support such City Mitigation Project. Additionally, if all of the BNSF Support Conditions are
satisfied, BNSF will also contribute up to a maximum of Two Hundred Thousand Dollars
($200,000) ("Additional Mitigation Payment") towards the costs of the City Mitigation
Project, above and beyond any in lieu payment that WDNR may require BNSF to make in
connection with the Project. lf the City Mitigation Project does not satisfy all of the BNSF
Support Conditions, BNSF will have the right, in its sole discretion to work to address any
wetland mitigation issues associated with the Project and/or Relocation Work in any
manner as BNSF may see fit, whether through a fee in lieu payment or otherwise, and
BNSF will have no obligation whatsoever to make the Additional Mitigation Payment to
City. Without limiting the generality of the Parties' covenants and obligations set forth
elsewhere in this Agreement, the City agrees that it the City Mitigation Request is not
successful the City will take no action to delay BNSF's ability to obtain any Permits,
including without limitation the City Permits, or to execute the Project and/or Relocation
Work.

Section 7. COSTS: INCENTIVE PAYMENT.

7.1 Costs. Except to the extent othenuise expressly set forth in this Master Agreement,
costs for the Relocation Work shall be allocated among the Parties as follows:

7.1.1 BNSF shall bear all costs for performance of the BNSF Utility Relocation
Work, BNSF Golf Course Work, and BNSF Crossing Work.

7.1.2 City shall bear all costs for performance of the City Utility Relocation Work,
City Golf Course Work, and City Crossing Work.

7.2 Incentive Pavment.

7.2.1 Notwithstanding the provisions of Section 7.1, however, BNSF agrees to
pay to City the amount of Eight Hundred Thirty-Thousand Three Hundred Sixty-Five and



No/100 Dollars ($830,365.00) (the "lncentive Payment") for the timely Completion of the
City Relocation Work in accordance with the Timeline (the "Target Completion Date").

7.2.2 Within 

-(-) 

days after the Effective Date, BNSF and City will mutually
agree upon an escrow agent ("Escrow Agent") to hold the Incentive Payment in an escrow
account (the "Escrow Account"), such Incentive Payment to be held and disbursed
pursuant to joint escrow instructions to be mutually negotiated and agreed to by Escrow
Agent, City and BNSF ("Escrow Agreement"). The Escrow Agreement shall direct Escrow
Agent to deposit, hold in trust for City's benefit, and periodically disburse the funds in the
Escrow Account according to the Payment Schedule (as defined below). BNSF shall be
solely responsible for all costs and expenses associated with the Escrow Account;
however, interest accrued on the Escrow Account shall be for BNSF's benefit. Prior to the
parties' approval of the Final Plans and Specifications, BNSF shall deposit the lncentive
Payment into the Escrow Account.

7.2.3 The Escrow Agreement witl direct Escrow Agent to disburse the lncentive
Payment from the Escrow Account to City in two (2) installments in accordance with the
following schedule (the "Payment Schedule"):

(a) A lump sum of $415,000 ("lnitial Installment") within thifi (30) days
after the latest to occur of all of the following: (i) City's approval of the Final Plans
and Specifications - BNSF Relocation Work, (ii) BNSF's approval of the Final Plans
and Specifications - City Relocation Work, (iii) BNSF's and City's full execution of
the BNSF Right of Entry, and (iv) City's and BNSF's full execution of the City Right
of Entry. The Initial Installment is non-refundable except in the event this Master
Agreement is terminated because of City's default pursuant to Section 10 below.

(b) A lump sum of $415,365 ("Final Installment") within thirty (30) days
after the date that is the earlier to occur of: (i) City's Completion of all City
Relocation Work or (ii) City's Completion of all elements of the City Relocation Work
necessary for BNSF, in BNSF's reasonable discretion, to Complete the BNSF
Relocation Work and eliminate interference by City with BNSF's railroad operations
and right-of-way, including without limitation (x) closure and removal of the At-Grade
Crossings, and (y) BNSF's ability to operate its second main line track; provided,
however, that City's right to receive the full Final Installment to City is contingent on
City's Completion of the City Relocation Work on or before the Target Completion
Date. lf City does not Complete the City Relocation Work on or before the Target
Completion Date, subject to extension for Force Majeure as set forth below, the
Final lnstallment shall be reduced by a daily amount of Ten Thousand and No/100
Dollars ($10,000.00) for each calendar day that passes after the Target Completion
Date until the City's Completion of the City Relocation Work.

7.2.4 City expressly acknowledges and agrees that it will accept BNSF's payment
of the lncentive Payment (which assumes that City Completes the City Relocation Work on
or before the Target Completion Date, subject to extension for Force Majeure and as may
be adjusted pursuant to Section 7.2.3(bl above) as the full and complete payment for all of
City's costs, expenses and fees for the Ci$ Relocation Work. Any costs to Complete the
City Relocation Work in excess of the lncentive Payment shall be the sole responsibility of
City. ln addition to and not in limitation of the foregoing or anything else set forth in this
Master Agreement (i) City hereby expressly waives any and all claims against BNSF for
consequential, special or punitive damages allegedly suffered by City because of any
delays in Completion of the Relocation Work, including lost profits and business interruption
related to the City Golf Course or othenrvise, and (ii) BNSF hereby expressly waives any
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and all claims against City for consequential, special or punitive damages allegedly suffered
by BNSF because of any delays in Completion of the Relocation Work in excess of an
amount equal to three times the Incentive Payment (Two Million Four Hundred Ninety-One
Thousand Ninety-Five and No/100 Dollars ($2,491,095.00)).

Section 8. FORCE MAJEURE. ln the event that BNSF or City is delayed from the
performance of any actual construction work required under the terms of this Master Agreement by
an act of God, flood, inclement weather materially exceeding typical weather patterns for the area,
governmental action (other than action or inaction by the City), labor strikes, act of war, riot, and
civil commotion, or by any similar cause beyond the control of BNSF or City, as the case may be,
(taking into account the parties' obligations to use the utmost diligence and best efforts to comply
with the Timeline as set forth in Section 4 above) (as used herein, "Force Majeure"), such failure
shall not be deemed to be a breach of this Master Agreement or a violation of any such covenants
and the time within which BNSF or City must perform any such act shall be extended by a period of
time equal to the period of delay arising from any said causes; provided that the Party declaring
such Force Majeure event must promptly notify the other Party of such event and work with the
utmost diligence and use its best efforts to promptly overcome any such event. For avoidance of
doubt, delays in review and approval of Plans and Specifications, cooperation with coordination,
execution of licenses and other agreements, payment of monetary obligations, and any other
obligations hereunder that do not constitute actual construction work shall not be subject to relief
on grounds of Force Majeure.

Section 9. NO WAIVER. Nothing in this Master Agreement shall be deemed a submission by
BNSF to the jurisdiction of any state or local body or a waiver of the preemptive effect of any state
or federal law; provided further that this Master Agreement is not to be construed as a consent or
submission by BNSF to the jurisdiction of the City or any other agency over its proposed actions, or
as a waiver of BNSF's right to withdraw and/or assert preemption with regard to any permit
application or other approval that BNSF may seek.

Section 10. DEFAULT AND TERMINATION.

10.1 lf either Party fails to perform any of its obligations under this Master Agreement,
and, after written notice is given by the non-defaulting Party to the defaulting Party specifying the
default, the defaulting Party fails either to promptly commence to cure the default, or to complete
the cure expeditiously but in all events to complete the cure within thirty (30) days after the default
notice is given, then the non-defaulting Party may (i) seek specific performance of the unperformed
obligations; (ii) at defaulting Party's sole cost, perform or arrange for the performance of
unperformed obligations, in which event the defaulting Party will be deemed to have granted a right
of entry over its property as necessary to complete such obligations, on the same terms and
conditions as provided for in Section 1.4 above; or (iii) bring a claim for damages. The remedies
set forth in this Section t10.1 shall not be in limitation of any other remedies that a Pafi may have
at law or in equity.

10.2 Any waiver by either Party of any default or defaults under this Master Agreement or
any delay of either Party in enforcing any remedy set forth herein shall not constitute a waiver of
the right to pursue any remedy at a later date or terminate this Master Agreement for any
subsequent default or defaults, nor shall any such waiver in any way affect such Party's ability to
enforce any section of this Master Agreement.

10.3 The term of this Master Agreement shall begin on the Effective Date and continue
until Completion of the Relocation Work, unless sooner terminated as set forth herein, except for
those provisions that expressly survive termination.
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11. NOTICE. Any notice required or permitted to be given hereunder by one Party to
the other shall be in writing and the same shall be given and shall be deemed to have been served
and given if: (i) placed in the United States mail, certified, return receipt requested, or (ii) deposited
into the custody of a nationally recognized overnight delivery service, addressed to the Party to be
notified at the address for such Party specified below, or to such other address as the Party to be
notified may designate by giving the other Party no less than thirty (30) days' advance written
notice of such change in address.

lf to BNSF: BNSF Railway Company
2500 Lou Menk Dr.
FortWorth, TX 76131
Attn: AVP Engineering Services

With a copy to:

BNSF Railway Company
2500 Lou Menk Dr., AOB-3
Fort Worth, TX 76131
Attn: Vice President and General Counsel- Regulatory

lf to City: City of La Crosse
400 La Crosse St.
La Crosse, Wl 54601-3374
Attn: City Clerk

With a copy to:

City of La Crosse
400 La Crosse St.
La Crosse, Wl 54601
Attn: City Attorney

Sectionl2. MISCELLANEOUS.

12.1 Time is of the essence of this Master Agreement.

12.2 INTENTIONALLYOMITTED.

12.3 This Master Agreement binds and is for the benefit of both Parties and their
permitted successors and assigns. No Party may assign its rights and obligations hereunder
without the prior written consent of the other Party. Any permitted assignment shall not terminate
the liability of the assigning Party, unless a specific release of such liability in writing is given and
signed by the other Party.

12.4 Each Party and its counsel have reviewed and revised this Master Agreement. The
Parties agree that the rule of construction that any ambiguities are to be resolved against the
drafting party must not be employed to interpret this Master Agreement or its amendments or
exhibits.

12.5 lf any clause or provision of this Master Agreement is illegal, invalid or
unenforceable under present or future laws effective during the term of this Master Agreement,
then and in that event, it is the intention of the Parties that the remainder of this Master Agreement

12



shall not be affected thereby, and it is also the intention of the Parties that in lieu of each clause or
provision of this Master Agreement that is illegal, invalid or unenforceable, there be added, as a
part of this Master Agreement, a clause or provision as similar in terms to such illegal, invalid or
unenforceable clause or provision as may be possible and be legal, valid and enforceable.

12.6 This Master Agreement, and, to the extent executed, the licenses and/or easements
described herein, contain the entire agreement between BNSF and City with respect to the
Relocation Work. Oral statements or prior written matters not specifically incorporated into this
Master Agreement are superseded hereby. No variation, modification, or change to this Master
Agreement shall bind either Party unless set forth in a document signed by both Parties. No failure
or delay of either Party in exercising any right, power or privilege hereunder shall operate as a
waiver of such Party's right to require strict compliance with any term of this Master Agreement.
The captions next to the section numbers of this Master Agreement are for reference only and do
not modify or affect this Master Agreement.

12.7 No director, officer, elected or appointed official, attorney or employee of either of
the Parties shall be personally liable in the event of any default under this Master Agreement.

12.8 This Master Agreement may be executed in any number of counterparts and either
Party may execute any such counterpart, each of which when executed and delivered shall be
deemed to be an original and all of which counterparts taken together shall constitute but one and
the same instrument. This Master Agreement shall become binding when one or more
counterparts taken together shall have been executed and delivered by the Parties. lt shall not be
necessary in making proof of this Master Agreement or any counterpart hereof to produce or
account for any of the other counterparts. Delivery of this Master Agreement or an executed
counterpart by facsimile, electronic mail, or in .pdf format shall be deemed a good and valid
execution and delivery thereof.

12.9 All aspects of this Master Agreement shall be governed by the laws of the State of
Wisconsin. To the fullest extent permitted by law any dispute arising under or in connection with
this Master Agreement or related to any subject matter which is the subject of this Master
Agreement shall be subject to the sole and exclusive jurisdiction of the United States District Court
for the Western District of Wisconsin. The aforementioned choice of venue is intended by the
Parties to be mandatory and not permissive. Each Party hereby irrevocably consents to the
jurisdiction of the United States District Court for the Western District of Wisconsin in any such
dispute and irrevocably waives, to the fullest extent permitted by law, any objection that it may now
have or hereafter have to the laying of venue in such court and that any such dispute which is
brought in such court has been brought in an inconvenient forum.

12.10 By signing below, the Parties affirm they have the legal authority to enter into this
Master Agreement.

12.11 Each Party will, whenever it shall be reasonably requested to do so by the other,
promptly execute, acknowledge, and deliver, or cause to be executed, acknowledged, or delivered,
any and all such reasonable further confirmations, instruments, or further assurances and consents
as may be reasonably necessary or proper in order to effectuate the covenants and agreements
herein provided. Each Party shall reasonably cooperate in good faith with the other and shall do
any and all other acts and execute, acknowledge and deliver any and all documents so reasonably
requested in order to satisfy the conditions set forth herein and carry out the intent and purposes of
this Master Agreement.
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12.12 The following Exhibits are attached to this Master Agreement and incorporated
herein by reference:

Exhibit A Project Area
Exhibit A-1 Locations of City Utilities
Exhibit B Form of BNSF Right of Entry
Exhibit C-1 C Documents
Exhibit D Form of Utility License
Exhibit E Form of Crossing Easement
Exhibit F Form of Underpass Easement
Exhibit G Timeline
Exhibit H OCR Documents
Exhibit I lntentionally omitted
Exhibit J Form of City Right of Entry

END OF PAGE - SIGNATURE PAGE FOLLOWS
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lN WITNESS WHEREOF, the parties have eXecuted this Master Agreement to be effective

as of the Effective Date above

ctTY oF LA CROSSE, WISCONSIN, a wsconsin municipal corporation

"r,,G.\E-Lt- C6( eh/il,,-'
U

Title: /YllYoP- ,

BNSF RAILWAYCOMPANY, a Delaware corporation
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TEMPORARY OCCUPANCY PERMIT (CITY)

TH|STEMPoRARYoccUPANcYPERM|T("License.)ismadetobeeffectiV9-,20_(the
'Effec-tive Date") by and between BNSF RAILWAY COMPANY, a Delaware corporation ("Licensor") and GITY OF LA
CROSSE, WISCONSIN, a Wisconsin municipal corporation ("Licensee').

ln consideration of the mutual covenants contained herein, the parties agree to the following:

GENERAL

1. Grant of License. Licensor hereby grants Licensee a non-exclusive license, subject to all rights, interests, and
estates of third parties, including, without limitation, any leases, use rights, easements, liens, or other
encumbrances, and upon the terms and conditions set forth below, to temporarily occupy, in strict accordance
with the Final Plans and Specifications (as defined and described in that certain Master Relocation Agreement
between Licensee and Licensor dated ["Master Agreementl), for the purposes specified in Section
4 below, Licenso/s rail conidor at or near the City of La Crosse, County of La Crosse, State of Wisconsin, Line
Segmentr Mile Post as shown on the attached Drawing No.- dated , attached hereto
as Exhibit "A', and incorporated herein by reference (the'Premises").

2. Term. This License shall commence on the Effective Date and, subject to prior termination as hereinafter
described, shall continue until completion of the uses permitted in Section 4 below, but in no event later than the
date that is the earliest to occur of: (i) the Completion of all Relocation Work (as those terms are defined and
described in the Master Agreement), or (ii) ,20_.

3. Existino lmorovements. Licensee shall not disturb any improvements of Licensor or Licensor's existing lessees,
licensees, easement beneficiaries or lien holders, if any, or interfere with the use of such improvements.

4. Use. Licensee shall use Premises exclusively as a site for the City Relocation Work (as defined in the Master
Agreement). Licensee shall not use the Premises for any other purpose.

5, Alterations.' Except as set forth in this License, Licensee may not make any alterations to the Premises or
permanently affix anything to the Premises or any buildings or other structures adjacent to the Premises without
Licenso/s prior wriften consent.

COMPENSATION

6. License Fee. This License is given in partial consideration for Licensee's agreement to enter into the Master
Agreement. Therefore, no separate fee is being charged as compensation for this Ucense.

7. Costsand Exoenses

7.1 For the purpose of this License, "cost' or "costs" and "expense" or "expenses" includes, but is not limited
to, actual labor and material costs including all assignable additives, and material and supply costs at
cunent value where used.

7.2 Licensee agrees to reimburse Licensor (pursuant to the terms of Section 8 below) for all costs and
expenses incuned by Licensor in connection with Licensee's use of the Premises, including but not
limited to the furnishing of Licensor's flaggers and any vehicle rental costs incuned. Licensee shall bear
the cost of flagger services and other safety measures provided by Licensor, wfien deemed necessary by
Licensor's representative. Flagging costs shall include, but not be limited to, the following: pay for at least
an eight (8) hour basic day with time and one-half or double time for overtime, rest days and holidays (as
applicable); vacation allowance; paid holidays (as applicable); railway and unemployment insurance;
public liability and property damage insurance; health and welfare benefits; transportation; meals; lodging
and supervision. Negotiations for railway labor or collective bargaining agreements and rate changes
authorized by appropriate Federal authorities may increase flagging rates. Flagging rates in effect at the
time of performance by the flaggers will be used to calculate the flagging cos{s pursuant to this Section 7.

Pawnent Terms. All invoices are due forty-five (45) days after the date of invoice. lf Licensee fails to pay any
monies due to Licensor within forty-five (45) days after the invoice date, then Licensee shall pay interest on such
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unpaid sum fro'n the due date until paid at an annual rate equal to the lesser of (i) the prime rate last published in
The Wall Sfreef Journal in the preceding December plus two and one-half percent (2/zo/o), or (ii) the maximum
rate permitted by law.

LICENSOR'S RESERVED RIGHTS

9. Reserved Riqhts of Use. Licensor excepts and reserves the right, to be exercised by Licensor and any other
parties who may obtain written permission or authority from Licensor:

9.1 to maintain, use, operate, repair, replace, modify and relocate any utility, power or communication
pipe/lines/cables and appurtenances and other facilities or structures of like character upon, over, under
or across the Premises existing as of the Effective Date;

9.2 to construct, maintain, reneq use, operate, change, modify and relocate any tracks or additionalfacilities,
structures and related appurtenances upon, over, under or across the Premises; or

9.3 to use the Premises in any manner as Licensor in its sole discretion deems appropriate, provided
Licensor uses all cornmercially reasonable efforts to avoid material interference with the use of the
Premises by Licensee for the purpose specified in Sec{ion 4 above.

LICENSEE'S OPERATIONS

10. Use of the Premises

10.1 Licensee shall notifi7 Licensor's Roadmaster at 1645 Oak Street, La Crosse, Wl 54603, telephone (608)
781-7438, at least ten (10) business days prior to entering the Premises. ln the event of emergency,
Licensee shall notify Licensor of Licensee's entry onto the Premises at the telephone number above as
soon as practicable and shall promptly thereafter follow up with written notice of such entry.

10.2 Licensee's on-site supervisors shall retain/maintain a fully executed copy of this License at all times while
on the Premises.

10.3 While on the Premises, Licensee shall use only public roadways to cross from one side of Licenso/s
racks to the other.

10.4 Any contractors or subcontractors performing work on the Premises, or entering the Premises on behalf
of Licensee shall be deemed servants and agents of Licensee for purposes of this License.

10.5 Under no conditions shall Licensee be permifted to conduct any tests, investigations or any other activity
using mechanized equipment and/or machinery, or place or store any mechanized equipment, tools or
other materials, within twenty-five (25) feet of the centerline of any railroad track on the Premises unless
Licensee has obtained prior written approval from Licensor. Licensee shall, at its sole cost and expense,
perform all activilies on and about the Premises in such a manner as not at any time endanger or
interfere with (i) the existence or use of present or future tracks, roadbeds or property of Licensor, (ii) the
safe operation and activities of Licensor or existing third parties, or (iii) the rights or interests of third
parties. lf ordered to cease using the Premises at any time by Licensor's personnel due to any hazardous
condition, Licensee shall immediately do so. Notwithstanding the foregoing right of Licensor, the parties
agree that Licensor has no duty or obligation to monitor Licensee's use of the Premises to determine the
safe nature thereof, it being solely Licensee's responsibili$ to ensure that Licensee's use of the Premises
is safe. Neither the exercise nor the failure by Licensor to exercise any rights granted in this Section will
alter the liability allocation provided by this License.

LIABILITYAND INSURANCE

11. Liabilitvandlndemnification.

'11.1 For purposes of this License: (a) "lndemnitees" means Licensor and Licensor's affiliated companies,
partners, successors, assigns, legal representatives, officers, directors, shareholders, employees, and
agents; (b) "Liabilities" means all claims, liabilities, fines, penalties, costs, damages, losses, liens,
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causes of action, suits, demands, judgments, and expenses (including, without limitation, court costs,
reasonable attorneys'fees, costs of investigation, removal and remediation, and govanmental oversight
costs) environmental or otherwise; and (c) "Licensee Parties" means Licensee or Licensee's officers,
agents, invitees, licensees, employees, or contractors, or any party directly or indirectly employed by any
of them, or any party they control or exercise control over.

11.2 TO THE FULLEST EXTENT PERMITTED BY LAW LICENSEE SHALL, AND SHALL CAUSE ITS
CONTRACTOR TO, RELEASE, INDEMNIFY, DEFEND AND HOLD HARMLESS INDEMNITEES FOR, .

FROM, AND AGAINST ANY AND ALL LIABILITIES OF AtlY NATURE, KIND, OR DESCRIPTION
D|RECTLY OR tNDtRECTLy AR|STNG OUT OF, RESULTTNG FROM, OR RELATED TO (lN WHOLE
oR rN PART):

,11.2.1 LICENSEE'S OCCUPATION AND USE OF THE PREMISES,

11.2.2 THE ENVIRONMENTAL COND]TION AND STATUS OF THE PREMISES CAUSED BY OR
CONTRIBUTED TO BY LICENSEE, OR

11.2.3 ANY ACT OR OMISSION OF ANY LICENSEE PARTY.

11.3 TO THE FULLEST EXTENT PERMITTED BY LAW, LICENSEE NOW AND FOREVER WAIVES ANY
AND ALL CLAIMS THAT BY VIRTUE OF ENTERING INTO THIS LICENSE, LICENSOR IS A
GENERATOR, OWNER, OPERATOR, ARRANGER, OR TRANSPORTER FOR THE PURPOSES OF
THE COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATION, AND LIABILITYACT, AS
AMENDED ("CERCLA") OR OTHER ENVTRONMENTAL LAWS (DEFINED BELOW). LICENSEE WLL
INDEMNIFY, DEFEND, AND HOLD THE INDEMNITEES HARMLESS FROM ANY AND ALL SUCH
CLAIMS CAUSED BY OR CONTRIBUTED TO BY LICENSEE. NOTHING IN THIS LICENSE IS
MEANT BY EITHER PARTY TO CONSTITUTE A WAIVER OF ANY INDEMNITEE'S COMMON
CARRIER DEFENSES AND THIS LICENSE SHOULD NOT BE SO CONSTRUED. IF ANY AGENCY
OR COURT CONSTRUES THIS LICENSE TO BE A WAIVER OF ANY INDEMNITEE'S COMMON
CARRIER DEFENSES, LICENSEE AGREES TO INDEMNIFY, HOLD HARMLESS, AND DEFEND
INDEMNITEES FOR ANY LIABILITIES RELATED TO THAT CONSTRUGTION OF THIS LICENSE. IN
NO EVENT AS BETVUEEN LICENSOR AND LICENSEE AS TO USE OF THE PREMISES AS
CONTEMPLATED BY THIS LICENSE SHAL LICENSOR BE RESPONSIBLE TO LICENSEE FOR
THE ENVIRONMENTAL CONDITION OF THE PREMISES.

11.4 IF ANY EMPLOYEE OF ANY LIGENSEE PARTY ASSERTS THAT HE OR SHE IS AN EMPLOYEE OF
ANY INDEMNITEE, TO THE FULLEST E)ffENT PERMITTED BY LAW, LICENSEE SHALL, AND
SHALL CAUSE ITS CONTRACTOR TO, RELEASE, INDEMNIFY, DEFEND, AND HOLD THE
INDEMNITEES HARMLESS FROM AND AGAINST ANY LIABILITIES ARISING OUT OF OR
RELATED TO (tN WHOLE OR tN PART) ANY SUCH ASSERTTON |NCLUD|NG, BUT NOT LlMrrED
TO, ASSERTIONS OF EMPLOYMENT BYAN INDEMNITEE RELATED TOTHE FOLLOWING ORANY
PROCEEDINGS THEREUNDER: THE FEDERAL EMPLOYERS' LIABILITY ACT, THE SAFETY
APPLIANCE ACT, THE LOGOMOTIVE INSPECTION ACT, THE OCCUPATIONAL SAFETY AND
HEALTH ACT, THE RESOURCE CONSERVATION AND REGOVERY ACT, AND ANY SIMILAR
STATE OR FEDERAL STATUTE.

11.5 THE FOREGOING OBLIGATIONS OF LICENSEE SHALL NOT APPLY TO THE EXTENT LIABILITIES
ARE CAUSED BY OR CONTRIBUTED TO BY THE NEGLIGENCE OR WILLFUL MISCONDUCT OF
ANY |NDEMN|TEE, BUT SHALL APPLY TO ALL OTHER LIABILITIES (AS SUCH TERM lS DEFINED
ABOVE tN SECTTON 11.1).

11.6 Upon written notice from Licensor, Licensee agrees to assume the defense of any lawsuit or other
proceeding brought against any Indemnitee by any entity, relating to any matter covered by this License
for which Licensee has an obligation to assume liability for and/or save and hold harmless any
Indemnitee. Licensee shall pay all costs and expenses incident to such defense, including, but not limited
to, reasonable attomeys'fees, investigators'fees, litigation and appeal expenses, settlement payments,
and amounts paid in satisfaction of judgments. Nothing in this License shall be construed to waive either
parties' limitations of liability and/or immunities available to it pursuant to Wisconsin Statutes or other
applicable federal or state law. The aggrieved party shall promptly notifo the indemnifying party in writing
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'12.

13.

of any Liabilities for which indemnification is sought (which written notification shall in any case be within

one (i ) year after the occunence of the event giving rise to such Liabilities). The indemniffing party shali

have soie control of, and the aggrieved party shall reasonably cooperate in all respects, in the defense of
any Liabilities for which indemnification is sought. The aggrieved party shall not make any admission or

disclosure or otherwise take any action with respect to the Liabilities for which indemnification is sought

that would be prejudicial to the indemniffing party except as required by law. Licensor represents that, as

of the Effective Ejate to the current actual knowledge of James A. Ball, Senior Manager - Real Estate of

Licensor, Licensor has no notice or knowledge of any Liabilities asserted or threatened by any third party

with respect to the matters contemplated by this License. Licensee represents that, as of the Effectjve

Date to the current actual knowledge of (name), title) of Licensee,

Licensee has no notice or knowledge of any Liabilities asserted or threatened by any third party with

respect to the mafters contemplated by this License'

Personal Prooerly Risk of Loss. ALL PERSONAL PROPERTY, INCLUDING, BW NOT LIMITED TO'

@NT,onRELATEDMATER|ALsUPoNTHEPREM|sEsw|LLBEATTHER|sKoF
LICENSEE ONLY, AND NO INDEMNITEE WILL BE LIABLE FOR ANY DAMAGE THERETO OR THEFT
THEREOF, EXCEPT TO THE B(TENT CAUSED BY OR CONTRIBUTED TO BY THE NEGLIGENCE OR

WLLFUL MTSCONDUGT OF ANY INDEMNITEE.

lnsurance. Subject to the provisions of Section 13.6.3 below, Licensee shall, at its sole cost and expense,
procure and maintain during the life of this License the following insurance coverage:

13.1 Commercial Generat Liability lnsurance. This insurance shall contain broad form contractual liability with

a comUined yingle limit of a minimum of $2,000,000 each occurence and an aggregate limit of at least

$4,000,000 butln no event less than the amount otherwise canied by Licensee. Coverage must be

purchased on a post 2004 ISO occurrence or equivalent and include coverage for, but not limited to, the

following:. Bodily lnjury and Properly Damage. Personal lnjury and Advertising Injury
. Fire legal liability. Products and completed operations

This policy shall also contain the following endorsements or language, wttich shall be indicated on the

certifi cate of insurance:. The definition of insured contract shall be amended to remove any exclusion or other limitation for
any work being done within 50 feet of railroad propefi.

. Waiver of subrogation in favor of and acceptable to Licensor.

. Additional insured endorsement in favor of and acceptable to Licensor and Jones Lang LaSalle

Brokerage, lnc.. Separation of insureds.

' The policy shall be primary and non-contributing with respect to any insurance canied by Licensor.

It is agreed that the workers'compensation and employers liability related exclusions in the Commercial

Generat Liability lnsurance policy(s) required herein are intended to apply to employees of the policy

holder and shall not apply to Licensor's employees.

No other endorsements limiting coverage may be included on the policy.

13.2 Business Automobile Insurance. This insurance shall contain a combined single limit of at least

$1,000,000 per occurence, and include coverage for, but not limited to the following:
. Bodily injury and property damage.r Any and all vehicles owned, used or hired.

This policy shall also contain the following endorsements, which shall be indicated on the certificate of

insurance:

' Waiver of subrogation in favor of and acceptable to Licensor.
. Additional insured endorsement in favor of and acceptable to Licensor.

' Separation of insureds.
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' The policy shall be primary and non+ontributing with respect to any insurance canied by Licensor.

13.3 Workers' Compensation and Emoloyers'Liability lnsurance. This insurance shall include coverage fo1
but not limited to:. Licensee's statutory liability under the workers' compensation laws of the state(s) in which the

services are to be performed. lf optional under state laws, the insurance must covgr all employees
anyway.. Employers' Liabilig (Part B) with limits of at least $500,000 each accident, $500,000 by disease policy

limit, $500,000 by disease each employee.

This policy shall also contain the following endorsements or language, which shall be indicated on the
certifi cate of insurance:

' Waiver of subrogation in favo of and acceptable to Licensor.

13.4 Railroad Protective Liability lnsurance. This insurance shall name only Licensor as the Insured with
coverage of at least $2,000,000 per occurrence and $6,000,000 in the aggregate. The coverage obtained
under this policy shall only be effective during the initial installation and/or construction of the City
Relocation Work. lf further maintenance of the City Relocation Work is needed at a later date, an

additional Railroad Protective Liability Insurance Policy shall be required. The policy shall be issued on a
standard ISO form CG 00 35 1203 and include the following:
. Endorsed to include the Pollution Exclusion Amendment.. Endorsed to include the Limited Seepage and Pollution Endorsement.

' Endorsed to include Evacuation Expense Coverage Endorsement.
. No other endorsements restricting coverage may be added.
. The original policy must be provided to Licensor prior to performing any work or services under this

License.. Definition of "Physical Damage to Property" shall be endorsed to read: "means direct and accidental
loss of or damage to all property owned by any named insured and all property in any named
insured's care, custody and control arising out of the acts or omissions of the contractor named on the
Declarations.u

lf available and in lieu of providing a Railroad Protective Liability Policy, for a period of one (1) year from

the Effective Date, Licensee may participate in Licensor's Blanket Railroad Protective Liability lnsurance
Policy available to Licensee or its contractor. The limits of coverage are the same as above. The cost is

$_.
tr I elect to participate in Licensor's Blanket Policy;

B I elect not to participate in Licensor's Blanket Policy.

13.6 OtherRequirements:

13.6.1 Where allowable by law, all policies (applying to coverage listed above) shall contain no exclusion
for punitive damages. '

13.6.2 Licensee agrees to waive its right of recovery against Licensor for all claims and suits against
Licensor, per the indemnity provisions of this License. In addition, Licensee's insurers, through
the terms of the policy or a policy endorsement, must waive their right of subrogation against
Licensor for all claims and suits, and the certificate of insurance must reflect the waiver of
subrogation endorsement. Licensee further waives its right of recovery, and its insurers must
also waive their right of subrogation against Licensor for loss of Licensee's owned or leased
property, or properly under Licensee's care, custody, or conlrol.

13.6.3 Prior to entering the Premises, Licensee shall furnish to Licensor an acceptable certificate(s) of
insurance including an original signature of the authorized representative evidencing the required
coverage, endorsements, and amendments (or written evidence of its self-insurance program in
accordance with Section 13.7). Licensee shall notify Licensor in writing at least 30 days prior to
any cancellation, non-renewal, substitution, or material alteration. In the event of a claim or
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lawsuit involving Licensor arising out of this License, Licensee will make available any required
policy covering such claim orlawsuit.

13.6.4 Any insurance policy shall be written by a reputable insurance company acceptable to Licensor or

with a current Best's Guide Rating of A- and Oass Vll or better, and authorized to do business in

the state(s) in which the service is to be provided.

13.6.5 lf coverage is purchased on a "claims made" basis, Licensee hereby agrees to maintain coverage
in force for a minimum of three years after expiration or termination of this License. Annually,
Licensee agrees to provide evidence of such coverage as required hereunder.

13.6.6 Licensee represents that this License has been thoroughly reviewed by Licensee's insurance
agent(s)/broker(s), who have been instructed by Licensee to procure the insurance coverage
required by this License. Allocated Loss Expense shall be in addition to all policy limits for
coverages referenced above.

13.6.7 Not more frequently than once every five years, Licensor and Licensee may reasonably agree to
modify the required insurance coverage to reflect then-current risk management practices in the
railroad industry and underwriting practices in the insurance industry.

13.6.8 lf any portion of the operation is to be subcontracted by Licensee, Licensee shall require that the
subcontractor shall provide and maintain insurance coverages as set forth herein, naming
Licensor as an additional insured, and shall require that the subcontractor shall release, defend
and indemnify Licensor to the same extent and under the same terms and conditions as Licensee
is required to release, defend and indemnify Licensor herein.

13.6.9 Failure to provide evidence as required by this Section 13 shall entitle, but not require, Licensor
to terminate this License immediately. Acceptance of a certificate that does not comply with this
Section shall not operate as a waiver of Licensee's obligations hereunder.

13.6.10 The fact that insurance (including, without limitation, self-insurance) is obtained by Licensee shall

not be deemed to release or diminish the liability of Licensee, including, without limitation, liability
under the indemnity provisions of this License. Damages recoverable by Licensor shall not be

limited by the amount of the required insurance coverage.

13.6.11 For purposes of this Section 13, Licensor shall mean "Burlin$on Northem Santa Fe, LLC",

'BNSF Railway Company" and the subsidiaries, successors, assigns and affiliates of each.

13.6.12lf the "Licensee" is subject to statute(s) limiting its liability, insured or otherwise, and/or limiting its

ability to obtain or provide insurance as required by this License, those statutes shall apply.

13.7 Self-lnsurance. Notwithstanding anything in this Sec'tion 13 to the contrary, Licensee is allowed to self-
insure for the coverages required under this Section 13. Prior to commencing work, Licensee will furnish
written evidence of its self-insurance program to Licensor. Licensee's self-insured retention is consistent
with that of other municipal corporations of similar operations and size. Any self-insured retention or
other financial responsibility for claims shall be covered directly by Licensee in lieu of insurance. Any and

all Licensor liabilities that would otherwise, in accordance with the provisions of this License, be covered
by Licensee's insurance will be covered as if Licensee elected not to include a self-insured retention or
other financial responsibility for claims. For the avoidance of doubt, requirements noted in subsections
{3.6.1 - 13.6.12 of Section 13.6 above apply to all Licensee Parties (other than Licensee) required to
obtain insurance under this License; provided, however, to the extent Licensee self-insures for the
coverages required under this Section 13, Licensee shall not be required to cornply with subsection
13.6.1, the second sentence of subsection 13.6.2, subsections 13.6.3 - 13.6.6 and subsection 13.6.9 of
Section 13.6 above for so long as Licensee self-insures such coverages.

COMPLIANCE W|TH LAWS. REGULATIONS. AND ENVIRONMENTAL MATTERS

14. Compliance with Laws. Rules. and Reoulations.
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14.1 Licensee shall observe and comply with any and all laws, statutes, regulations, ordinances, orders,
covenants, restrictions, or decisions of any court of competent jurisdiction ("Legal Requirements')
relating to Licensee's use of the Premises.

14.2 Prior to entering the Premises, Licensee shall and shall cause its contracto(s) to comply with all of
Licensor's applicable safety rules and regulations. Licensee must ensure that each of its employees,
contractors, agents or invitees entering upon the Premises completes the safety orientation program at
the website "www.BNSFcontractor.com' (lhe "Safety Orientation') within one (1) ydar prior to entering
upon the Premises. Additionally, Licensee must ensure that each and every employee of Licensee, its
contractors, agents and invitees possess a card certiffing completion of the Safety Odentation prior to
entering upon the Premises. Licensee must renew the Safety Orientation annually.

15. Environmental.

15.1 Licensee shall strictly comply with all federal, state and local environmental Legal Requirements and
regulations in its use of the Premises, including, but not limited to, the Resource Conservation and
Recovery Act, as amended (RCRA), the Clean Water Act, the Oil Pollution Act, the Hazardous Materials
Transportation Act, and CERCLA (collectively referred to as the "Environmental Laws"). Licensee shall
not maintain a treatment, storage, transfer or disposal facility, or underground storage tank, as defined by
Environmental Laws on the Premises. Licensee shall not release or suffer the release of oil or hazardous
substances, as defined by Environmental Laws on or about the Premises.

'15.2 Licensee covenants that it will not handle or transport 'hazardous waste" or "hazardous substances', as
'hazardous wasten and "hazardous substances" may now or in the future be defined by any federal,
state, or local govemmental agency or body on Licensor's property. Licensee agrees periodically to
furnish Licensor with proof, satisfactory to Licensor that Licensee is in compliance with the provisions of
this Section 15.2.

15.3 Licensee shall give Licensor immediate notice to Licensor's Resource Operations Center at (800) 832-
5452 of any known (i) release of hazardous substances on, from, or affecting the Premises, (ii) violation
of Environmental Laws, or (iii) inspection or inquiry by governmental authorities charged with enforcing
Environmental Laws with respect to Licensee's use of the Premises. Licensee shall use the best efforts
to promptly respond to any release on, from, or affecting the Premises. Licensee also shall give Licensor
immediate notice of all measures undertaken on behalf of Licensee to investigate, remediate, respond to
or otherwise cure such release or violation.

15.4 lf Licensor has notice from Licensee or otherwise of a release or violation of Environmental Laws arising
in any way with respect to the Premises which occuned or may occur during the term of this License,
Licensor may require Licensee to take timely measures to investigate, remediate, respond to or otherwise
cure such release or violation affecting the Premises or Licensor's right-of-way that is caused by or
conhibuted to by Licensee or a Licensee Party or is otherwise Licensee's responsibility under Section
11.2.

15.5 Licensee shall promptly report to Licensor in writing any conditions or activities upon the Premises known
to Licensee which create a risk of harm to persons, property or the environment and shall take whatever
action is necessary to prevent injury to persons, property, or the environment arising out of such
conditions or'activities; provided, however, that Licensee's reporting to Licensor shall not relieve Licensee
of any obligation whatsoever imposed on it by this License. Licensee shall promptly respond to
Licensor's request for information regarding said conditions or activities.

DISCALIMER OF WARRANTIES

16. No Warranties.

16.1 LICENSOR'S DUTIES AND WARRANTIES ARE LIMITED TO THOSE EXPRESSLY STATED IN THIS
LTCENSE AND SHALL NOT INCLUDE ANY IMPLIED DUTIES OR IMPLIED WARRANTIES, NOW OR
IN THE FUTURE. NO REPRESENTATIONS OR WARRANTIES HAVE BEEN MADE BY LICENSOR
OTHER THAN THOSE CONTAINED IN THIS LICENSE. LICENSEE HEREBY WAIVES ANY AND ALL
WARRANTIES, EXPRESS OR IMPLIED, WITH RESPECT TO THE PREMISES OR WHICH MAY EXIST
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19.

BY OPERATION OF LAW OR IN EQUITY, INCLUDING, WTHOUT LIMITATION, ANY WARRANTY OF
MERCHANTABILITY, HABITABILIW OR FITNESS FOR A PARTICULAR PURPOSE

16.2 LICENSOR MAKES NO WARRANTY, REPRESENTATION OR CONDITION OF ANY KIND, EXPRESS
oR tMpLtED, CONCERNTNG (A) THE SCOPE OF THE LTCENSE OR OTHER RIGHTS GRANTED
HEREUNDER TO LICENSEE OR (B) WHETHER OR NOT LICENSEE',S
CONSTRUCTION, MAINTENANCE, OWNERSHIP, USE OR OPERATION OFTHE CITY RELOCATION
WORK WLL VIOLATE OR INFRINGE UPON THE RIGHTS, INTERESTS AND ESTATES OF THIRD
PARTIES, INCLUDTNG, VUITHOUT LIMITATION, ANY LEASES, USE RIGHTS, EASEMENTS AND
LIENS OF ANYTHIRD PARTY.

17. Disclaimer of Warrantu for Quiet Enjoyment. LICENSOR DOES NOT WARRANT ITS TITLE TO THE
PREMISES NOR UNDERTAKE TO DEFEND LICENSEE IN THE PEACEABLE POSSESSION OR USE
THEREOF. NO COVENANT OF QUIET ENJOYMENT IS MADE.

18. Eviction at Risk of Licensee. In case of the eviction of Licensee by anyone owning, claiming title to, or claiming
any interest in the Premises, or by the abandonment by Licensor of the affected rail corridor, Licensor shall not be
liable (i) to refund Licensee any compensation paid hereunder, exceptfor the pro-rata part of any recuning charge
paid in advance, or (ii) for any damage Licensee sustains in connection with the evic{ion.

DEFAULT. TERMINATION. AND SURRENDER

Default and Termination. In addition to and not in limitation of Licenso/s right to terminate for failure to provide
evidence of insurance as required pursuant to the terms of Section 13, the following events are also deemed to
be events of default pursuant to which Licensor has the right to terminate as set forth below:

19.1 lf default shall be made in any of Licensee's covenants, agreements, or obligations contained in this
License and Licensee fails to cure said default within thirty (30) days after written notice is provided to
Licensee by Licensor, or in case of any assignment or transfer of this License in violation of Sec'tion 21

below, Licensor may, at its option, terminate this License by serving five (5) days' notice in writing upon
Licensee. Notwithstanding the foregoing, Licensor shall have the right to terminate this License
immediately if Licensee fails to provide evidence of insurance as required in Sec'tion 13.

19.2 Should Licensee not comply fully with the obligations of Section 15 regarding the handling or transporting
of hazardous waste or hazardous material, notwithstanding anything contained in any other provision of
this License, Licensor may, at its option, terminate this License by serving five (5) days' notice of
termination upon Licensee.

19.3 Any waiver by Licensor of any default or defaults shall not constitute a waiver of the right to terminate this
License for any subsequent default or defaults, nor shall any such waiver in any way affect Ucensor's
ability to enforce any Section of this License. The remedy set forth in this Section 19 shall be in addition
to, and not in limitation of, any other remedies that Licensor may have at law or in equity.

'19.4 Termination of this License shall not release either party hereto from any liabili$ or obligation under the
License, whether of indemnity or otherwise, resulting from any acts, omissions or events happening prior
to the date of termination or thereafter in case by the terms of the License it is provided that anything shall
or may be done after termination hereof.

Sunender of the Premises

20.1 On or before expiration or termination of this License for any reason, Licensee shall, at its sole cost and
expense:

20.1.1 remove all of its equipment from the Premises;

20.1.2 report and restore any damage to the Premises or Licensor's other property arising from, growing
out of, or connected with Licensee's use of the Premises;

20.1.3 remedy any unsafe conditions on the Premises created or aggravated by Licensee; and

20.
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21.

21.

20.1.4 leave the Premises in the condition which existed as of the Effective Date of this License.

20.2 Upon any expiration or termination of this License, if Licensee fails to sunender the Premises to Licensor
or if Licensee fails to complete its obligations under Section 20.1 above (the "Restoration Obligations"),
Licensee shall have a limited license to enter upon the Premises solely to the extent necessary for
Licensee to complete the Restoration Obligations, and all liabilities and obligations of Licensee hereunder
shall continue in effect until the Premises are sunendered and the Restoration Obligations are completed.
Neither termination nor expiration shall release Licensee from any liability or obligation under this' 
License, whether of indemnity or otherwise, resulting from any acts, omissions or events happening prior

to the date of termination, or, if later, the date when Licensee surenders the Premises and all of the
Restoration Obligations are completed.

20.3 lf Licensee fails to complete the Restoration Obligations within thirly (30) days after the date of such

termination of its tenancy, then Licensor may, at its option, either: (i) complete such Restoration
Obligations, and Licensee will reimburse Licensor for all costs related thereto, (ii) specifically enforce
Licensee's obligation to restore, and/or (iii) pursue any remedy at law or in equity against Licensee for
failure to so restore.

MISGELLANEOUS

Successors and Assions. All provisions contained in this License shall be binding upon, inure to the benefit of,

and be enforceable by the respective successors and assigns of Licensor and Licensee to the same extent as if
each such successor and assign was named a party to this License.

Assionment.

21.1 Licensee may not sell, assign, transfer, or hypothecate this License or any right, obligation, or interest
herein (either voluntarily or by operation of law, merger, or otherwise) without the prior written consent of
Licensor, which consent may not be unreasonably withheld or delayed by Licensor. Any attempted
assignment by Licensee in violation of this Section 2l shall be a breach of this License and, in addition,
shall be voidable by Licensor in its sole and absolute discretion.

21.2 For purposes of this Section 21, the word "assign" shall include without limitation (a) any sale of the
equity interests of Licensee following which the equity interest holders of Licensee immediately prior to
such sale own, directly or indirectly, less than 50o/o of the cornbined voting power of the outstanding
voting equity interests of Licensee, (b) any sale of all or substantially all of the assets of (i) Licensee and
(ii) to the extent such entities exist, Licensee's parent and subsidiaries, taken as a whole, or (c) any
reorganization, recapitalization, merger or ionsolidation involving Licensee. Notwithstanding the
foregoing, any reorgbnization, recapitalization, merger or consolidation following which the equity interest
holders of Licensee immediately prior to such reorganization, recapitalization, merger or consolidation
own, directly or indirectly, at least fifty percent (50%) of the combined voting power of the outstanding
voting equity interests of Licensee or any successor thereto or the entity resulting from such
reorganization, recapitalization, merger or consolidation shall not be deemed an assignment. THIS
LICENSE SHALL NOT RUN WITH THE I-AND WITHOUT THE EXPRESS WRIfiEN CONSENT OF

LICENSOR, SUCH CONSENTTO BE IN LICENSOR'S SOLE DISCRETION.

21.3 Notwithstanding the provisions of Section 2f .1 above or anything contained in this License to the

contrary, if Licensee sells, assigns, transfers, or hypothecates this License or any interest herein in
contravention of the provisions of this License (a 'Purported Assignment") to another party (a

"Purported Transferee"), the Purported Transferee's enjoyment of the rights and privileges granted

under this License shall be deemed to be the Purported Transferee's agreement to be bound by all of the
terms and provisions of this License, including but not limited to the obligation to comply with the
provisions of Section l3 above concerning insurance requirements. ln addition to and not in limitation of
the foregoing, Licensee, for itself, its successors and assigns, shall indemnify, defend and hold harmless
Licensor for all Liabilities of any nature, kind or description of any person or entity directly or indirectly
arising out of, resulting from or related to (in whole or in part) a Purported Assignment.
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26.

21.4 The provisions of this Section 21 shall survive the expiration or earliertermination of this License'

Notices. Any notice, invoice, or other writing required or permitted to be given hereunder.by one party to the other

sh.rll b" in rai|ting and the same shall be giv-en and shall be deemed to have been served and given if (i) placed.in

the United States mail, certified, retum receipt requested, or (ii) deposited into the custody of a nationally

recognized overnight delivery service, addressed to the party to be notified at the address for such parlyspecified
beloil, or to such ither addiess as the party to be notified may designate by giving the other party no less than

thirty (30) days' advance written notice of such change in address.

lf to Licensor: Jones Lang LaSalle Brokerage, Inc.
4300 Amon Carter Blvd., Suite 100
FortWorth, TX 76155
Attn: Permits/Licenses

BNSF Railway Company
2500 Lou Menk Dr. -AOB3
FortWorth, TX 76131
Attn: Senior Manager Real Estate

City of La Crosse
400 La Grosse St.
La Crosse, Wl 54601-3374
Attn: CItyClerk

City of La Crosse
400 La Crosse St.
La Crosse, Wl 54601
Attn: Director of Public Works

with a copy to:

lf to Licensee:

With a copy to:

Survival. Neither termination nor expiration will release either parly from any liability or obligation under this

License, wtrether of indemnity or otherwise, resulting from any acts, omissions or events happening prior to the

date of termination or expiraiion, or, if later, the date when the Premises are restored to its condition as of the

Effective Date.

Recordation. lt is understood that this License is a public record subject to disclosure under the Wisconsin Public

Records Law.

Aoplicabte Law. All questions concerning the interpretation or application of provisions of this License shall be

decided according to ihe substantive laws of the State of Wisconsin without regard to conflicts of law provisions'

To the fullest extlnt permitted by law any and all disputes arising under or in connection with this License or

related to any subject matter whi6h is the bubject of this License, whether sounding in contract or in tort, shall be

instituted ani titig-ateO in United States District Court for the Westem District of Wisconsin; provided, however,

that if jurisdictioriis not proper in such federal district court, such disputes shall_be instituted and litigated in the

courts of the State of Wiiconsin, located in La Crosse County, Wisconsin. The aforementioned choice of venue is

intended by the parties to be mandatory and not permissive. Each party hereto hereby inevocably consentslo
the aforem-entioned choice of venue in iny such dispute and irrevocably waives, to the fullest extent permitted by

law, any objection that it may now have oi hereafter have to the laying of v-enue in such coufi and that any such

dispute which is brought in such court has been brought in an inconvenient forum.

Severability. To the maximum extent possible, each provision of this License shall be interpreted in such manner

as to Ue effective and valid under applicable law, but if any provision of this License shall be prohibited by, or held

to be invalid under, applicable law, iuch provision shall be ineffective solely to the extent of such prohibition or

invalidity, and this shail not invalidate the remainder of such provision or any other provision of this License.

lnteqration. This License, together with the Master Agreement, is the full and complete agreement between

l-icensor and Licensee with reipect to all matters relating to Licensee's use of the Premises, and supersedes any

and all other agreements between the parties hereto relating to Licensee's use of the Premises as described

herein. HowevJr, nothing herein is intended to terminate any surviving obligation of Licensee or Licensee's

27.
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28.

29.

obligation to defend and hold Licensor harmless in any prior wriften agreement between the parties.

Joint and Several Liability. lf Licensee consists of two or more parties, all the covenants and agreements of
Licensee herein contained shall be the joint and several covenants and agreements of such parties.

Waiver. The waiver by Licensor of the breach of any provision herein by Licensee shall in no way impair the right
of Licensor to enforce that provision for any subsequent breach thereof.

Intemretation. 
.

30.1 This License shall be interpreted in a neutral manner, and not more strongly for or against any party

based upon the source of the draftsrnanship; both parties hereby agree that this License shall not be

subject to the principle that a contract would be construed against the party which drafted the same.
Article titles, headings to sections and paragraphs and the table of contents (if any) are inserted for
convenience of reference only and are not intended to be a part or to affect the meaning or interpretation
hereof. The exhibit or exhibits referred to herein shall be construed with and as an integral part of this
License to the same extent as if they were set forth verbatim herein.

30.2 As used herein, ninclude", "includes" and "including" are deemed to be followed by "without limitation"
whether or not they are in fact followed by such unrds or words of like import; nwriting", owitten" and

comparable terms refer to printing, typing, lithography and other means of reproducing words in a visible
form; references to any person are also to that person's successors and permitted assigns; "hereof",
"hereinn, 

nhereunder" and comparable terms refer to the entirety hereof and not to any particular article,
section, or other subdivision hereof or attachment hereto; references to any gender include references to
the masculine or feminine as the context requires; references to the plural include the singular and vice
versa; and references to this License or other documents are as amended, modified or supplemented
from time to time.

Counterparts. This License may be executed in multiple counterparts, each of which shall, for all purposes, be

deemed an original but which together shall constitute one and the same instrument, and the signature pages

from any counterpart may be appended to any other counterpart to assemble fully executed doouments, and

counterparts of this License may also be exchanged via email or electronic facsimile machines and any email or
electronic facsimile of any party's signature shall be deemed to be an original signature for all purposes.

Licensor's Representative. Jones Lang LaSatle Brokerage, lnc. is acting as representative for BNSF Railway
Company.

END OF PAGE -SIGNATURE PAGE FOLLOWS

32.

33.
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This License has been duly executed by the parties hereto to be effective as of the Effec,tive Date first set forth

above.

LICENSOR:

BNSF Railway Gompany, a Delaware corporation

By: Jones Lang LaSalle Brokerage, Inc.

4300 Amon Carter Blvd., Suite 100
FortWorth, TX 76155

By:

Name:

Title:

Date:

LICENSEE:

Gity of La Grosse, Wisconsin, a Wisconsin municipal corporation

By:

Name:

Title:

Date:
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