SMITHGROUPJIR

August 25, 2016

Mr. Greg Kozelek, P.E.
Engineering Department
400 La Crosse Street
La Crosse, WI 54601

RE: Transient Marina and Cruise Ship Landing, Phase 1
Dear Greg:

On behalf of SmithGroupJJR, we are pleased to submit the following proposal to assist the City with the
necessary planning, permitting, and engineering for construction of both a transient marina and a cruise ship
landing located along the La Crosse waterfront. The ultimate scope of work includes concept development,
preliminary design, permitting, funding assistance and final design. However, because the detail for the
concept is undefined, only the scope and fee for the first phase of work is offered at this stage. Detailed
scope of services and fees for future phases will be provided upon the completion of this first phase.

Phase 1: Data Collection, Hydraulic Modeling and Schematic Design

Task 1 Data Collection

SmithGroupJJR will conduct a bathymetric survey of the river bottom that extends from the STH 16 bridge
northward approximately 4,500 feet (approximately 1,000 feet up the Black River). The bathymetric survey
will also include survey of the La Crosse River bottom to the Pedestrian Bridge (approximately 800 feet).
The survey will be continuous from the east bank to the west bank within these limits. The survey results will
be presented to the same datum as official nautical charts.

At selected cross sections of the river, bottom material grab samples will be collected to determine grain
size properties. It is assumed that the City is in possession of some geotechnical data along the waterfront
which will be used for the schematic design. Detailed borings will be delayed to a later phase once a design
concept has been selected. SmithGroupJJR will also deploy an ADCP wave and current sensor at selected
locations along the waterfront to collect current velocity and direction data through the water column. This
data will be used to help calibrate a numerical computer model of flow behavior along this stretch of the
river.

Itis assumed that landward topography can be obtained from the La Crosse County contour mapping to
complement the bathymetric survey. A focused topographic survey will follow at a later date once a concept
has been better defined.

Task 1 —Deliverables:  Bathymetric Survey

Task 1 - Meetings: None
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Task 2 Hydraulic Modeling

SmithGroupJJR will also perform hydraulic modeling of the river flow pattern through the study reach,
including patterns at the mouth of the La Crosse River and the lower Black River. The modeling will be used
to develop a detailed map of how intense and in what direction local currents move. This will be used to
determine preferred cruise dock mooring locations, assess risk of vessel collisions, and to locate potential
transient dockage. The modeling will rely on river gauge data, bathymetry measured in Task 1, and
calibrated with the current readings from Task 1. The modeling will also be used to infer probable
sedimentation and scour patterns. The modeling will also be able to test any benefits derived from the
introduction of wing dams, spur groins, current deflecting devices and lowa vanes that could be

implemented as part of the design.

Task 2 — Deliverables:  Hydraulic Modeling

Task 2 — Meetings: None

Task 3 — Schematic Design Development

Task 3.1 Initial Project Meeting

After the data collection and hydraulic modeling are complete, an Initial Project Meeting (Meeting #1) will
occur. The purpose of this meeting is to develop a program, define the project requirements and establish
the project schedule. If City staff desire, this meeting could be formatted as a Program Workshop and
include the discussions and interviews described below in Tasks 3.2 and 3.3 to communicate and

coordinate program requirements with all stakeholders.

Task 3.2 River Pilot Interview

River pilot and local cruise boat operator interviews will be conducted to understand the maneuvering and
alignment preferences of barge trains traversing the area both upstream and downstream. The interview will
also identify known difficult/dangerous reaches in terms of concerns for either mooring or collisions.

Task 3.3 Cruise Boat Maneuvering Interview
SmithGroupJJR will conduct interviews with Viking Cruise line captains to understand the maneuvering and

berthing requirements of the vessel. Preferences for berthing alignments, turning limitations, mooring line
locations and deployments, and vessel capabilities will be confirmed. The cruise program will be reviewed
and egress requirements established. Shore side power and service needs will be defined.

Task 3.4 City Marina Interview & Inventory
As a means to size the transient marina, SmithGroupJJR will interview City Marina staff to help establish the

size, type and number of boats expected to call at the transient marina. Discussion topics include wait list
data, transient reservation information and any anecdotal information or perceptions that may exist.
SmithGroupJJR will also coordinate marina location and service requirements with current or future City
plans for development along the waterfront. The goal is to link the marina physically and economically with
other community amenities and activities.
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Task 3.5 Schematic Design Development

Based on all the information gathered, SmithGroupJJR will develop schematic plans for siting a transient
marina and a cruise ship dock location. The intent is to offer evaluations for up to three different cruise ship
docking schemes and two transient marina locations. Except for a case where shared infrastructure
between the cruise dock and the transient marina would provide strong economic or functional benefit, the
intent is to create the schemes that can be implemented independently and thus phased, interchanged, or
individually modified as the market conditions change. In general, each schematic design shall incorporate
the following:

¢ Findings of the hydraulic modeling

e Navigational safety and efficiency for both berthing of cruise vessels and for transient boat mooring

e Siting based on the City’s desired location to help link community amenities and activities

e Aesthetic and functional design considerations that will set the character of the riverfront treatment

e The transient marina will be sized based on the demand established in Task 3.4.

e The schematic design will also suggest, in conceptual form, any strategies to be employed to
reduce berthing agitation levels and/or sedimentation trends.

e  Opinions of probable construction costs

At this schematic design level, initial sources of outside funding will be searched for applicability. Where
specialized funding is identified for possible elements of the scheme, those features will be integrated into
the concept to minimize costs to the City.

Task 3.6 Schematic Design Review Meeting

SmithGroupJJR will present the schematic design documents to the City for approval prior to preparing a
schematic design report (Meeting #2). Upon City approval, the concept will be revealed to the regulatory
agencies to confirm that there are no obvious fatal flaws that would likely kill the project.

Task 3.7 Endangered Resources Review

SmithGroupJJR will request an Endangered Resources Review from the Wisconsin Department of Natural
Resources (WDNR). This assessment will allow the team to determine what additional steps may be
necessary for implementation of a schematic design due to the presence of endangered species. Two hours
of WDNR review time are anticipated and have been included in the overall fee of this proposal.

Task 3.8 Schematic Design Report

After City approval on one schematic design, SmithGroupJJR will prepare a schematic design report that
describes and illustrates the project components. This shall include a combinations of plans, illustrative
sketches, a summary of the schematic design and preliminary engineering findings and an opinion of
probable construction cost.
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Task3—Deliverables: ~ Schematic Design Concepts
Endangered Resources Review (WDNR)
Schematic Design Report

Task 3 — Meetings: Initial Project Meeting and/or Workshop (Meeting #1)
Schematic Design Concept Review (Meeting #2)

Phase 1 Compensation
The SmithGroupJJR compensation for this Phase 1 work which includes the tasks described above for is a
lump sum fee of $70,000, which are inclusive of all expenses.

Upon completion of this first phase of work, the SmithGroupJJR team will prepare a proposal to complete
the remaining portions of work. Anticipated tasks include the following but will be refined at a later date.

Phase 2. Preliminary Design and Permitting

Task 4.1 Existing Infrastructure Condition Assessment

Task 4.2 Geotechnical Exploration (borings and sediment analysis)

Task 4.3 Wetland Survey, if applicable

Task 4.4 Preliminary Design Development (30%)

Task 4,5 Permitting (meetings, applications, agency liaising and responses, permit modifications)
Task 4.6 Updated Opinion of Probable Construction Costs

Task 4.7 Grant and Funding Solicitation

Phase 3: Final Design

Task 5.1 River Bank and Hydraulic Control Structures Design
Task 5.2 Cruise Dock and Mooring Design

Task 6.3 Dredging Design

Task 6.4 Marina Basin Design

Task 5.5 Marina Dockage and Utilities Design

Task 5.6 Upland Facilities design

Task 5.7 Opinion of Probable Construction Costs

Task 5.8 Bidding Documents Preparation

Task 5.9 Bidding Assistance

Task 5.10 Construction Administration

By: Accepted By:
SMITHGROUP JJR CITY OF LA CROSSE
Wschman Randy Turfenwald, P.E.

City Engineer



STANDARD TERMS AND CONDITIONS

% DEFINITIONS. In this section “Contracting Party” shall mean any party that is entering into this
Agreement with the City of La Crosse. “La Crosse” shall mean the City of La Crosse. These definitions
shall apply only to this seclion fitled “Standard Terms and Conditions” and shall not replace, modify or
s ~ede any definitions used in other sections of this Agreement.

& STANDARD OF PERFORMANCE. Contracting Party agrees that the performance of the
services, pursuant to the terms and conditions of this Agreement, shall be performed in a manner
consistent with the degree of care and skill ordinarily exercised by members of the same professions
currently practicing under similar circumstances providing like services. Contracting Party agrees to
abide by all applicable federal, state and local laws, regulations and crdinances, and all provisions of
this Agreement.

3 FULLY QUALIFIED. Contracting Party represents that all personnel engaged in the
performance of the services set forth in this Agreement shall be fully qualified and shall be authorized
or permitted under state and local law to perform the services.

4, SCOPE OF SERVICES. Contracting Party is required to perform, do and carryout in a
satisfactory, timely, and professional manner the services set forth in this Agreement. The Contracting
Party is required to fumish all services and labor necessary as indicated in this Agreement, including
without limitation materials, equipment, supplies, and incidentals. The scope of services to be
performed shall include, without limitation, those services set forth in this Agreement. La Crosse may
from time to time request the Contracting Party to perform additional services which are not set forth in
this Agreement. In the event that such a request is made, the performance of such services shall be
subject to the terms, conditions and contingencies set forth in this Agreement.

5. CHANGE OF SCOPE. The scope of service set forth in this Agreement is based on facts
known at the time of the execution of this Agreement, including, if applicable, information supplied by
Contracting Party. Scope may not be fully definable during initial phases. As projects progress, facts
discovered may indicate that the scope must be redefined. Parties shall provide a written amendment
to this Agreement to recognize such change.

6. COMPENSATION. Confracting Party will be compensated by La Crosse for the services
provided under this Agreement and subject to the terms, conditions and contingences set forth herein.
Payments to Contracting Party for services rendered under this Agreement will be based on itemized
invoices submitted on a monthly basis by the Contracling Party to La Crosse. These invoices must be
itemized to include labor costs and the Contracting Party's direct expenses, including subcontractor
costs. In addition, such invoices shall show the hours worked by the Contracting Party's staff and the
amount of werk completed as a percentage of the work to be performed. The final payment of the
balance due the Confracting Party for the completed service shall be made upon completion and
acceptance of the services performed by the Contracting Party under this Agreement.

7. TAXES, SOCIAL SECURITY, INSURANCE AND GOVERNMENT REPORTING. Personal
ir tax payments, social security contributions, insurance and all other governmental reporting and
¢ .ions required as a consequence of the Contracting Party receiving payment under this
Agreement shall be the sole responsibility of the Contracting Party.

8. TERMINATION FOR CAUSE. If, through any cause, the Contracting Party shall fail fo fulfill in a
timely and proper manner its obligations under this Agreement, or if the Contracling Party shall violate
any of the covenants, agreements, or stipulations of this Agreement, La Crosse shall thereupon have
the right to terminate this Agreement by giving written notice to the Contracting Party of such
termination and specifying the effective date, at least ten (10) days before the effective date of such
termination. In such event, all finished or unfinished documents, data, studies, surveys, drawings,
maps, models, photographs, reports or other material related to the services performed by the
Contracting Party under this Agreement for which compensation has been made or may be agreed to
be made shall, at the option of La Crosse, become the property of La Crosse. Notwithstanding the
foregoing, the Contracting Party shall not be relieved of liability to La Crosse for damages sustained by
La Crosse by virtue of this Agreement by the Conlracting Party, and La Crosse may withhold any
payments to the Contracting Party for the purpose of setoff until such time as the exact amount of
damages due to La Crosse from the Coentracting Party is determined.

9. TERMINATION FOR CONVENIENCE. La Crosse may terminate this Agreement at any time
and for any reason by giving written notice to the Contracting Party of such termination and specifying
the effective date, at least ten (10) days before the effective date of such termination. If this Agreement
is terminated by La Crosse pursuant to this provision, Contracting Party will be paid an amount which
bears the same ratio to the total compensation as the services actually and salisfactorily performed
bear to the total services of the Contracting Party covered by this Agreement, less payments for such
services as were previously made. The value of the services rendered and delivered by Contracting
Party will be determined by La Crosse.

10.  SAFETY. Unless specifically included as a service to be provided under this Agreement, La
Crosse specifically disclaims any authority or responsibility for general job site safety, or the safety of
persons or property.

11. DELAYS. If performance of La Crosse’s obligations is delayed through no fault of La Crosse, La
Crosse shall be entitled to an extension of time equal to the delay.

12. OPINIONS OF COST. Any opinion of costs prepared by La Crosse is supplied for general
guidance of Contracting Party only. La Crosse cannot guarantee the accuracy of such opinions as
compared to actual costs to Contracting Party.

1?>  'JSE OF LA CROSSE PROPERTY. Any property belonging to La Crosse being provided for
L sontracting Party shall be used in a responsible manner and only for the purposes provided in
thi. . greement. No changes, alterations or additions shall be made to the property unless otherwise
authorized by this Agreement.

14, INSURANCE. Contracting Party shall, at its sole expense, obtain and maintain in effect at all
times during this Agreement the following insurance coverage:

1) Commercial General Liability Insurance of not less than $1,000,000.00 per occurrence for bodily
injury, personal injury and property damage;

2) Automobile Liability Insurance of not less than $1,000,000.00 per occurrence for bodily injury and
property damage covering all vehicles to be used in relationship to this Agreement;

3) Umbrella Liability Insurance of not less than $1,000,000.00 per occurrence for bodily injury, personal
injury and property damage in excess of coverage carried for commercial general liability and
automobile liability;

4) Professional Liability Insurance of not less than $1,000,000.00 per claim and annual aggregate; and
5) To the extent that Contracting Party employs any employees or as otherwise required by law,
Workers' Compensation and Employees' Liability Insurance with Wisconsin statutory limits.

On the certificate of insurance, La Crosse shall be named as an additional insured on any General
Liability Insurance, Automobile Insurance, and Umbrella Liability Insurance. The certificate must state
the following: The City of La Crosse, its officers, agents, employees, and authorized volunteers shall be
Additional Insureds. Pricr to execution of the Agreement, Contracting Party shall file with La Crosse, a
certificate of insurance signed by the insurer’s representative evidencing the coverage required by this
Agreement. Such evidence shall include an additional insured endorsement signed by the insurer's
representative. Contracting Party shall provide La Crosse with a thirty (30) day notice prior to
termination or cancellation of the policy. La Crosse reserves the right to require review and approval of
the actual policy of insurance before it executes this Agreement.

15.  INDEMNIFICATION. To the fullest extent allowable by law, Contracing Party hereby
indemnifies and shall defend and hold harmless, at Contracting Party's expense, La Crosse, its elected
and appointed officials, committee members, officers, employees or authorized representatives or
volunteers, from and against any and all suits, actions, legal or administrative proceedings, claims,
demands, damages, liabilities, losses, interest, attorney’s fees (including in-house counsel legal fees),
costs and expenses of whatsoever kind, character or nature whether arising before, during, or after
completion of the Agreement hereunder and in any manner directly or indirectly caused or contributed
to in whole or in part, by reason of but only to the extent attributable to any negligent or willful act,

omission, or fault, ernregligence; whether active or passive of Contracting Party, or of anyone acting under its directi

or control or on its behalf in connection with or incident to the performance of this Agreement,
regardless if liability without fault is sought to be imposed on La Crosse. Centracting Party's
aforesaid indemnity and hold harmless agreement shall not be applicable to any liability caused by the
willful misconduct of La Crosse, its elected and appainted officials, officers, employees or authorized
representatives or volunteers, Nothing in this Agreement shall be construed as La Crosse waiving its
statutory limitation and/or immunities as set forth in the applicable Wisconsin Statutes or othe
applicable law. This indemnity provision shall survive the termination or expiration of this Agreement.

Contracting Party shall reimburse La Crosse, its elected and appointed officials, officers, employees or
authorized representatives or volunteers for any and all legal expenses and costs incurred by each of
them in connection therewith or in enforcing the indemnity herein provided. Contracting Party's
obligation to indemnify shall not be restricted to insurance proceeds, if any, received by La Crosse, its
elected and appointed officials, officers, employees or authorized representatives or volunteers.

16. NO PERSONAL LIABILITY. Under no circumstances shall any tustee, officer, official,
commissioner, director, member, partner or employee of La Crosse have any personal liabllity arising
out of this Agreement, and Centracting Party shall not seek or claim any such personal liability.

17. INDEPENDENT CONTRACTORS. The parties, their employees, agents, volunteers, and
representative shall be deemed independent contractors of each other and shall in no way be deemed
as a result of this Agreement to be employees of the other. The parties, their employees, agents,
volunteers, and representatives are not entiled to any of the benefits that the other provides for its
employees. The parties shall not be considered joint agents, joint venturers, or partners.

18.  GOVERNING LAW. This Agreement and all questions and issues arising in connection
herewith shall be governed by and construed in accordance with the laws of the State of Wisconsin.
Venue for any action arising out of or in any way related to this Agreement shall be exclusively in La
Crosse County, Wisconsin. Each party waives its right to challenge venue.

19, JURY TRIAL WAIVER. The parties hereby waive their respective rights to a jury trial on any
claim or cause of action based upon or arising from or otherwise related to this Agreement. This waiver
of right to trial by jury is given knowingly and voluntarily by the parties and is intended to encompass
individually each instance and each issue as to which the right to a trial by jury would otherwise accrue.
Each party is hereby autherized to file a copy of this section in any proceeding as conclusive evidence
of this waiver by the other party.

20.  NOTIFICATION. Contracting Party shall:

(1) As soon as possible and in any event within a reasonable period of time after the accurrence of any
default, notify La Crosse in writing of such default and set forth the details thereof and the action which
is being taken or proposed to be taken by Contracting Party with respect thereto.

(2) Promptly notify La Crosse of the commencement of any litigation or administrative proceeding that
would cause any representation and warranty of Contracting Party contained in this Agreement to be
untrue.

(3) Notify La Crosse, and provide copies, immediately, upon receipt, of any notice, pleading, citation,
indictment, complaint, order or decree from any federal, state or local government agency or regulatory
body, asserting or alleging a circumstance or condition that requires or may require a financial
contribution by Contracting Party or any guarantor or an investigation, clean-up, removal, remedial
action or other response by or on the part of Contracting Party or any guarantor under any
environmental laws, rules, regulations, ordinances or which seeks damages or civil, criminal or punitive
penalties from or against Contracting Party or any guarantor for an alleged violation of any
environmental laws, rules, regulations or ordinances.

21.  SEVERABILITY. The provisions of this Agreement are severable. If any provision or part of this
Agreement or the application thereof to any person or circumstance shall be held by a court of
competent jurisdiction to be invalid or unconstitutional for any reason, the remainder of this Agreement
and the application of such provision or part thereof to other persons or circumstances shall not be
affected thereby.



22, ASSIGNMENT, SUBLET, AND TRANSFER. Contracting Parly shall not assign, sublet, or
transfer its interests or obligations under the provisions of this Agreement without the prior written
consent of La Crosse. This Agreement shall be binding on the heirs, successors, and assigns of each
party hereto. Contracting Party shall provide not less than forty-five (45) days advance written notice of
any intended assignment, sublet or transfer.

23. NOWAIVER. The failure of any party to insist, in any one or more instance, upon performance
of the terms, covenants, er conditions of Ihis Agreement shall not be construed as a waiver, or
reli .ment of the future performance of any such term, covenant, or condition by any other party
hereto but the obligation of such other party with respect to such future performance shall continue in
full force and effect.

24, SUBCONTRACTING. Nene of the services to be performed under this Agreement shall be
subcontracted without the prior written approval of La Crosse. If any of the services are subcontracted,
the performance of such services shall be specified by written contract and shall be subject to each
provision of this Agreement. Conlracting Party shall be as fully responsible to La Crosse for the acts
and omissions of its subcontractors and of person either directly or indirectly employed by them, as it is
for acts and omissions of persons directly employed by it.

25.  CONFLICTS OF INTEREST. Centracting Party covenants that it presently has no interest and
shall not acquire any interest, direct or indirect, which would conflict in any manner or degree with the
performance of its services hereunder. Contracting Party further covenants that in the performance of
this Agreement no person having any conflicting interest shall be employed. Any interest on the part of
Conlracting Party or its employee must be disclosed to La Crosse

26.  NON-DISCRIMINATION. Pursuant to law, it is unlawful and Conlracting Parly agrees not to
willfully refuse to employ, fo discharge, or to discriminate against any person otherwise qualified
because of race, color, religion, sex, sexual orientation, age, disability, national origin or ancestry,
lawful source of income, marital status, creed, or familial status: not to discriminate for the same reason
in regard to tenure, terms, or conditions of employment, not to deny promotion or increase in
compensation solely for these reasons; not o adopt or enforce any employment policy which
discriminates between employees on account of race, color, religion, sex, creed, age, disability,
national origin or ancestry, lawful source of income, marilal status or familial status; not to seek such
information as to any employee as a condiion of employment; not to penalize any employee or
discriminate in the selection of personnel for training, sclely on the basis of race, color, religion, sex,
sexual orientation, age, disability, national origin or ancestry, lawful source of income, marital status,
creed or familial status.

Contracting Party shall include or cause to be included in each subcontract covering any of the services
to be performed under this Agreement a provision similar to the above paragraph, together with a
clause requiring such insertion in further subcontracts that may in turn be made.

27.  POLITICAL ACTIVITIES. Confracting Party shall not engage in any political activiies while in
perfor- - ~ce of any and all services and work under this Agresment.

28. JVERNMENTAL APPROVALS, Contracling Party acknowledges that various of the specific
undertakings of La Crosse described in this Agreement may require approvals from the City of La
Crosse Council, City of La Crosse bodies, and/or other public bodies, some of which may require public
hearings and other legal proceedings as condiions precedent thereto. Contracting Party further
acknowledges that this Agreement is subject o appropriation by the La Crosse Commen Council. La
Crosse’s obligation to perform under this Agreement is conditioned upon obtaining all such approvals in
the manner required by law. La Crosse cannol assure that all such approvals will be obtained,
however, it agrees 1o use good faith efforts to obtain such approvals on a timely basis.

29.  ENTIRE AND SUPERSEDING AGREEMENT. This writing, all Exhibits hereto, and the other
documents and agreements referenced herein, constitute the enlire Agreement between the parties
with respect to the subject matter hereof, and all prior agreements, correspondences, discussions and
understandings of the parties (whether written or orai) are merged herein and made a part hereof. This
Agreement, however, shall be deemed and read to include and incorporate such minutes, approvals,
plans, and specifications, as referenced in this Agreement, and in the event of a conflict belween this
Agreement and any action of La Crosse, granting approvals or condilions attendant with such approval,
the specific aclion of La Crosse shall be deemed controlling. To the extent that any terms and
conditions contained in this Agreement, all Exhibits hereto, and the other documents and agreement
referenced herein conflict with these Standard Terms and Conditions, the Standard Terms and
Conditions shall take precedence.

30.  AMENDMENT. This Agreement shal be amended only by formal written supplementary
amendment. No oral amendment of this Agreement shall be given any effect. All amendments to this
Agreement shall be in writing executed by both parties.

31, IMPLEMENTATION SCHEDULE AND TIME OF THE ESSENCE. Any and all phases and
schedules which are the subject of approvals, or as set forth herein, shall be governed by the principle
that time is of the essence, and medification or deviation from such schedules shall occur only upon
approval of La Crosse. The Mayor, or in the Mayor's absence, the Council President, shall have the
ability to postpone any deadline listed herein, up to @ maximum of ninety (90) days.

32, TIME COMPUTATION. Any pericd of lime described in this Agreement by reference to a
number of days includes Saturdays, Sundays, and any state or national holidays. Any period of time
described in this Agreement by reference to a number of business days does not include Saturdays,
Sundays or any state or nalional holidays. If the date or last dale to perform any act or to give any
notic Saturday, Sunday or state or national holiday, that act or notice may be timely performed or
giver. 2 next succeeding day which is not a Saturday, Sunday or state or national holiday.

33.  NOTICES. Any notice, demand, certificate or other communication under this Agreement shall
be given in writing and deemed effective: a) when personally delivered; b) three (3) days after deposit
within the United States Postal Service, postage prepaid, certified, return receipt requested; or ¢) one

(1) business day after deposit with a nationally recognized overnight courier service, addressed by
name and to the party or person intended as follows:

Attn. City Attorney
City of La Crosse
400 La Crosse Street
La Crosse, WI 54601

To the City: Copy to:

Attn. City Clerk
City of La Crosse
400 La Crosse Street

La Crosse, W1 54601

Contracting party shall identify in writing and provide to La Crosse the contact person and address for
notices under this Agreement.

34.  INCORPORTION OF PROCEEDINGS AND EXHIBITS. All motions adopted, approvals
granted, minutes documenting such motions and approvals, and plans and specifications submitted in
conjunction with any and all approvals as granted by La Crasse, including but not limited to adopted or
approved plans or specifications on file with La Crosse, and further including but not limited to all
exhibits as referenced herein, are incorporated by reference herein and are deemed lo be the
contractual ebligation of Contracting Party whether or not herein enumerated.

35.  ACCESS TO RECORDS. Contracting Party, at its sole expense, shall maintain books, records,
documents and other evidence pertinent to this Agreement in accordance with accepted applicable
professional practices. La Crosse, or any of its duly authorized representatives, shall have access, at
no cost to La Crosse, to such books, records, documents, papers or any records, including electronic,
of Contracting Party which are pertinent to this Agreement, for the purpose of making audits,
examinations, excerpts and transcriptions.

36.  PUBLIC RECORDS LAW. Contracting Party understands and acknowledges that La Crosse is
subject to the Public Records Law of the State of Wisconsin. As such, Contracting Party agrees to
retain all records as defined by Wisconsin Statute § 19.32(2) applicable to this Agreement for a period
of not less than seven (7) years after the termination or expiration of this Agreement. Conlracting Parly
agrees to assist La Crosse in complying with any public records request that La Crosse receives
pertaining to this Agreement. Additionally, Contracting Party agrees to indemnify and hold harmless La
Crosse, its elected and appeinted officials, officers, employees, and authorized representatives for any
liability, including without limitation, attorney fees related to or in any way arising from Contracting
Party's actions or cmissions which contribute to La Crosse's inability to comply with the Public Records
Law. In the event that Contracting Party decides not to retain its records for a period of seven (7) years,
then it shall provide wrilten notice to La Crosse whereupon La Crosse shall take custody of said
records assuming such records are not already maintained by La Crasse. This provision shall survive
the termination of this Agreement.

37.  CONSTRUCTION. This Agreement shall be construed without regard to any presumption or
rule requiring construction against the parly causing such instrument to be drafted. This Agreement
shall be deemed to have been drafted by the parties of equal bargaining strength, The capfions
appearing at the first of each numbered section of this Agreement are inserted and included solely for
convenience but shall never be considered or given any effect in construing this Agreement with the
duties, obligations, or liabilities of the respective parties hereto or in ascertaining inlent, if any questions
of intent should arise. All terms and words used in this Agreement, whether singular or plural and
regardless of the gender thereof, shall be deemed to include any other number and any cther gender
as the context may require.

38.  NO THIRD-PARTY BENEFICIARY. Nothing contained in this Agreement, nor the performance
of the parties hereunder, is intended to benefit, nor shall inure to the benefit of, any third party.

38. COMPLIANCE WITH LAW. The parties shall comply in all material respects with any and all
applicable federal, state and local laws, regulations and ordinances.

40.  FORCE MAJEURE. La Crosse shall not be responsible to Centracting Party for any resulting
losses and it shall not be a default hereunder if the fulfiliment of any of the terms of this Agreement is
delayed or prevented by revelutions or other civil disorders, wars, acts of enemies, strikes, fires, floods,
acts of God, adverse weather conditions, legally required environmental remedial actions, industry-wide
shortage of materials, or by any cther cause not within the control of the party whose performance was
interfered with, and which exercise of reasonable diligence, such party is unable to prevent, whether of
the class of causes hereinabove enumerated or not, and the time for performance shall be extended by
the pericd of delay occasioned by any such cause.

41, GOOD STANDING. Contracting Party affirms that it is a company duly formed and validly
existing and in gocd standing under the laws of the State of Wisconsin and has the power and all
necessary licenses, permits and franchises to own ils assets and properties and to carry on its
business. Centracting Party is duly licensed or qualified to do business and is in good standing in the
State of Wisconsin and in all other jurisdictions in which failure to do so would have a material adverse
effect on its business or financial condition.

42, AUTHORITY. The persons signing this Agreement warrant that they have the autharity to sign
as, or on behalf of, the party for whom they are signing.

43.  EXECUTION OF AGREEMENT. Contracting Party shall sign and execute this Agreement on or
before sixty (60) days of its approval by the La Crosse Common Council, and Contracting Party's
failure to do so will render the approval of the Agreement by the La Crosse Common Council null and
void unless otherwise authorized.

44, COUNTERPARTS. This Agreement may be executed in one or more counterparts, all of which
shall be considered but one and the same agresments and shall become effective when one or more
counlerparts have been signed by each of the parties and delivered to the other party.
45.  SURVIVAL. All express representations, indemnifications and limitations of liability included in
this Agreement will survive its completion or termination for any reason.

Approved: 10/07/08
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