
LEGAL DEPARTMENT

Cityof La Crosse, Sixth Floor City Hall
400 La Crosse Street, La Crosse, Wl 54601

Ph: 608.789.7511 Fax: 608.789.7390

Email: attorney@cityoflacrosse.org

Stephen F. Matty

City Attorney

Krista A. Gallager
Deputy City Attorney

Crystal L. Jensen
Assistant City Attorney

July 15, 2015

Jones Lang LaSalle Brokerage, Inc.
4300 Amon Carter Blvd, Suite 100

Fort Worth, TX 76155

Ms. Katie Robles (Jones Lange LaSalle)- sent by e-mail: Katie.Robles@am.ill.com
Ms. Gretchen Stoeltje (BNSF) - sent by e-mail: Gretchen.Stoeltie(S>BNSF.com
Mr. Wayne Mohr (CertFocus) - sent by e-mail: wavne(5>certfocus.com
Mr. Travis Engel (BNSF) - sent by e-mail: Travis.Engelg>BNSF.com

RE: City of La Crosse pipeline license - Bennett Street to Trane Park
BNSF Tracking #14.49388 - City of La Crosse File #: A14-00114

Greetings:

The City of La Crosse has tried to work with BNSF to obtain a crossing license for the above project. To
this end, the City hascommunicated with you multiple times overthe pastyearto resolve this matter.
Given BNSF's lack of response, the City can no longer wait.

The City will be moving forward with the project. Once again, please find enclosed a copyof the City's
proposed crossing license terms. These terms comply with Wis.Admin. Code § PSC 132. Please be
advised that if we are unable to resolve this matter with you in two weeks from the date of this letter,
the City intends on filing a petition withthe Wisconsin Public Service Commission to obtain the crossing
permit and establish the terms of the same.

Please feel free to contact me. The City looks forward to resolving this matter with you.

Very truly yours,

Stephen F. Matty . MCity Attorney^^
Enclosures: Proposed Pipeline License

CC: Board of Public Works

Assistant City Engineer
Attorney Anita Gallucci

<3- i- o - 'STV
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PIPELINE LICENSE

THIS PIPELINE LICENSE ("License") is made to be effective , 2015
(the"Effective Date") by and between BNSF RAILWAY COMPANY, a Delawarecorporation
("Licensor") and CITY OF LA CROSSE ("Licensee"), a Wisconsin municipal corporation.

In considerationof the mutual covenants contained herein, the parties agree to the
following:

GENERAL

1. Grant of License. Licensor hereby grants Licensee a non-exclusive license, subject to all
rights, interests, and estates of third parties, including,without limitation, any leases, use
rights, easements, liens, or other encumbrances, and upon the terms and conditions set
forth below, to construct and maintain one (1) pipeline, 36 inches in diameter (the
"Pipeline"), and associated equipment across Licensor's rail corridor at or near the station
of La Crosse, County of La Crosse, State ofWisconsin, Line Segment 0003, Mile Post
296.37 as shown on the attached Drawing No. 59949, dated February 10, 2014, attached
hereto as Exhibit "A" and incorporated herein by reference (the "Premises").

2. Term. This License shall commence on the Effective Date and shall continue for as long
as the Premises are being used by Licensee as allowed under Section 4.

3. Existing Improvements. Licensee shall not disturb any improvements of Licensor or
Licensor's existing lessees, licensees, easement beneficiaries or lien holders, if any, or
interfere with the use, repair, maintenance or replacement of such improvements.

4. Use of the Premises. Licensee shall use the Premises solely for construction,
maintenance, and use of the Pipeline, including construction, maintenance, and use ofany
necessary future replacements, alterations, or additions (collectively, "Alterations").
The Pipeline shall carry storm water, and Licensee shall not use the Pipeline to carry any
other material or use the Premises for any other purpose.

5. Description ofFacilities. In accordance with Wis. Admin. Code § PSC 132.08(1),
Licensee shall, at its own expense, provide Licensor with a physical description of the
Pipeline upon installation. The description shall include the installed location and depth
ofany underground facilities.

6. Alterations. In accordance with Wis. Admin. Code § PSC 132.08(2), each party shall
provide the other with a physical description of any alterations or additions to its property
or facilities located within the Premises in the area of Licensee's facilities.

COMPENSATION

7. One-Time Payment. In accordance with Wis. Admin. Code § PSC 132.08, Licensee
shall, in lieu ofany license fees, make a one-time payment of Five Hundred Dollars
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($500.00) ("Payment") to Licensor to reimburse Licensor for any and all costs and
expenses Licensor incurs as a resultof the construction andmaintenance of the Pipeline
and any Alterations. Licenseeshall make the Paymentwithin ninety (90) days of the
Effective Date.

8. Payment Terms. If Licensee fails to make the Payment when due, Licensee shall pay
interest on such unpaid sum from the due date until paid at an annual rate equal to the
prime rate last published in Hie Wall StreetJournal in the preceding December plus two
and one-halfpercent (2-1/2%).

LICENSOR'S RESERVED RIGHTS

9. Reserved Rights of Use. Licensor excepts and reserves the right, to be exercised by
Licensor and any other parties who may obtain written permission or authority from
Licensor:

9.1 to maintain,use, operate, repair, replace, modify and relocate any utility,power or
communication pipe/lines/cables and appurtenances (other than the Pipeline) and
other facilities or structures of like character upon, over, under or across the
Premises existing as of the Effective Date;

9.2 to construct, maintain, renew, use, operate, change, modifyand relocateany
tracks or additional facilities, structures and related appurtenancesupon, over,
under or across the Premises; or

9.3 to use the Premises in any manner as Licensor in its sole discretion deems
appropriate, provided Licensor uses all commercially reasonable efforts to avoid
material interferencewith the use of the Premises by Licensee for the purpose
specified in Section 4 above.

10. Relocation. In accordance with Wis. Admin. Code § PSC 132.06(4), Licensee shall
relocate the Pipeline within the Premises if the relocation is reasonably necessary for
railroad operations. The relocation expenses shall be paid by Licensee unless the facilities
to be relocated serve only Licensor.

LICENSEE'S OPERATIONS

11. Construction and Maintenance of the Pipeline.

11.1 Licensee shall notify Licensor's Roadmaster, at 1645 Oak Street, La Crosse, WI
54603, telephone(608) 781-7438, at least ten (10) business days prior to
installationof the Pipeline and prior to entering the Premises for any subsequent
maintenance thereon. In the event ofemergency, Licensee shall notify Licensor
of Licensee's entry onto the Premises at the telephone number above as soon as
practicable and shall promptly thereafter follow up with written notice of such
entry.
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11.2 Licensee's on-site supervisors shall retain/maintain a fully executed copy of this
License at all times while on the Premises.

11.3 Whileon the Premises, Licensee shall use onlypublicroadways to cross from one
sideof Licensor's tracks to the other, exceptwhenrequired for construction and/or
maintenance of the Pipeline.

11.4 Any contractors or subcontractors performing work on the Pipelineor enteringthe
Premises on behalf of Licensee shall be deemed servants and agents of Licensee
for purposes of this License.

11.5 Under no conditions shall Licensee be permitted to conduct any tests,
investigationsor any other activity using mechanized equipment and/or
machinery, or place or store any mechanized equipment, tools or other materials,
within twenty-five (25) feet of the centerline of any railroad track on the Premises
unless Licensee has obtained prior written approval from Licensor. Licensee
shall, at its sole cost and expense, perform all activities on and about the Premises
in such a manner as not, at any time, to endanger or interfere with (i) the existence
or use ofpresent or future tracks, roadbeds, or property of Licensor, (ii) the safe
operation and activities ofLicensor or existing third parties, or (iii) the rights or
interests of third parties. If, at any time, Licensor gives written notice to Licensee
of any hazardous conditions created by Licensee's use of the Premises, Licensee
shall take reasonable measures to abate any such conditions. Licensor has no duty
or obligation to monitor Licensee's use ofthe Premises to determine the safe
nature thereof, it being solely Licensee's responsibility to ensure that Licensee's
use of the Premises is safe. Neither the exercise nor the failure by Licensor to
exercise any rights granted in this Section will alter the liability allocation
provided by this License.

11.6 Licensee shall, at its sole cost and expense, construct and maintain the Pipeline
and Alterations in such a manner and of such material that the Pipeline and
Alterations will not at any time endanger or interfere with (i) the existence or use
ofpresent or future tracks, roadbeds, or property ofLicensor, (ii) the safe
operation and activities ofLicensor or existing third parties, or (iii) the rights or
interests of third parties. The construction of the Pipeline shall be completed
within one (1) year of the Effective Date, and any subsequent maintenance or
Alteration shall be completed within one (1) year of initiation. Within fifteen (15)
days after completion of the construction of the Pipeline or Alterations or the
performance ofany subsequent maintenance thereon, Licensee shall, at Licensee's
own cost and expense, restore the Premises to substantially their state as of the
Effective Date, unless otherwise approved in advance by Licensor in writing.

11.7 In accordance with Wis. Admin. Code § PSC 132.06(3), Licensor and Licensee
shall each construct, repair and maintain its own property or facilities located
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within the Premises and may not perform regular or emergency maintenance or
repair of theother's property or facilities.

11.8 Licensormay directone or moreof its fieldengineers to observeor inspectthe
construction and maintenance of the Pipeline or the Alterations for compliance
with Section 11.6. If, at any time, Licensor gives notice to Licenseeofany
imminently dangerous or hazardous condition created by Licensee's construction
or maintenance activities on the Premises, Licensee shall immediately take
reasonable measures to abate any such dangerous or hazardous conditions.
Licensor has no duty or obligation to observe or inspect, or to halt work on, the
Pipeline or Alterations, it being solely Licensee's responsibility to ensure that the
Pipeline and any Alterations are constructed and maintained in a safe and
workmanlike manner in compliance with all applicable Legal Requirements (as
defined below). Neither the exercise of, nor the failure by Licensor to exercise,
any right granted by this Section will alter in any way the liability allocation
provided by this License. Licensor's failure to perform any obligations of
Licensee shall not alter the liability allocation hereunder.

12. Boring and Excavation.

12.1 In undertaking any boring, excavation, or similar work (collectively,
"Underground Work") on or about any portion ofthe Premises, Licensee shall
comply with all requirementsof Wis. Stat. § 182.0175 applicable to excavators, as
that term is used in therein. Licensee may request information from Licensor
concerning the existence and approximate location ofLicensor's underground
lines, utilities, andpipelines at or near the vicinity of theproposed Underground
Work by contactingLicensor'sTelecommunications Helpdeskat least thirty (30)
business daysprior to installation of the Pipeline. Uponreceiving Licensee's
timely request, Licensor will provide Licensee with the information Licensor has
in its possession regarding anyexisting underground lines, utilities, andpipelines
at or near the vicinity of the proposed Underground Workand, if applicable,
identify the location of such lines on the Premisespursuant to Licensor's standard
procedures. Licensor does not warrant the accuracyor completeness of
information relating to subsurface conditions of the Premises and Licensee's
operationswill be subject at all times to the liabilityprovisionsherein.

12.2 For all bores greater than 26-inch diameter and at a depth less than 10.0feet
below bottom ofrail, a soil investigationmust be performedby Licenseeand
reviewed by Licensorprior to construction. This study is to determine if granular
material is present, andto prevent subsidence duringthe installation process. If
the investigation determines in Licensor's reasonable opinionthat granular
material is present Licensor may require Licensee to select a new location for
Licensee's use, or may require Licensee to furnish for Licensor's review and
approval, in Licensor's sole discretion, reasonablyexercised,a remedialplan to
deal with the granular material. Once Licensor has approved any such remedial
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plan in writing, Licensee shall, at Licensee's sole cost and expense, carryout the
approved plan in accordance with all terms thereof and hereof.

12.3 Any open hole, boring, or well, constructed on the Premises by Licensee shall be
safelycoveredand securedat all times when Licensee is not working in the actual
vicinity thereof. Following completion of that portion of the work, all holes or
borings constructed on the Premises by Licensee shall be filled in to surrounding
ground level with compacted bentonite grout; or otherwise secured or retired in
accordance with any applicable Legal Requirement. No excavated materials may
remain on Licensor's property for more than ten (10) days, but must be properly
disposed of by Licensee in accordance with applicable Legal Requirements.

INSURANCE, LIABILITY AND INDEMNIFICATION

13. Insurance. In accordance with Wis. Admin. Code § PSC 132.05(1), Licensor and
Licensee shall each determine for itself the amount and scope of insurance it shall carry
to cover risks associated with Licensor's property or Licensee's facilities.

14. Indemnification. In accordance with Wis. Admin. Code § PSC 132.05(2), Licensor and
Licensee shall indemnify the other for damages resulting from its own negligence related
to the presence of Licensee's facilities.

15. No Waiver. No provisionof this License is intended, or shall be construed, to be a
waiver for any purpose by Licenseeof any provision ofWis. Stat. §§ 893.80 or 345.05 or
any other notice requirements, governmental immunities, or damages limitations that may
applyto Licensee or anyof its departments, employees, officers, elected officials, board
members, commissioners,or agents. Any indemnificationLicensee gives Licensorunder
this License is specifically limited by this Section 15 to the end that Licensee shallnot be
liable to Licensor in indemnification or contribution for an amount greater than the
recoverable limits for claims against municipalities establishedby Wis. Stat. § 893.80 or
345.05 or any other applicable limits on municipal liability.

COMPLIANCE WITH LAWS, REGULATIONS, AND ENVIRONMENTAL MATTERS

16. Compliance with Laws. Rules, and Regulations.

16.1 Licensee shall observe and comply with any and all laws, statutes, regulations,
ordinances, orders, covenants, restrictions, or decisions ofany court ofcompetent
jurisdiction ("Legal Requirements") relating to the construction, maintenance,
and use of the Pipeline and the use of the Premises.

16.2 Prior to entering the Premises, Licensee shall and shall cause its contractor(s) to
comply with all of Licensor's applicable safety rules and regulations. Licensee
must ensure that each of its employees, contractors, agents or invitees entering
upon the Premises completes the safety orientation program at the Website
"www.contractororientation.com" (the "Safety Orientation") within one (1) year
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prior to enteringupon the Premises. Additionally, Licenseemust ensurethat each
and every employeeof Licensee, its contractors, agents and inviteespossess a
card certifyingcompletionof the Safety Orientationprior to enteringupon the
Premises.

16.3 Licensee shall obtain on or before the date it or its contractor enters the Premises,
any and all additional rights-ofway, easements, licenses and other agreements
relating to the grant of rights and interests in and/or access to the Premises
(collectively, the "Rights") and such other Rights, licenses, permits,
authorizations, and approvals (including without limitation, any necessary local,
state, federal or tribal authorizations and environmental permits) that are
necessary in order to permit Licensee to construct, maintain, own and operate the
Pipeline and otherwise to perform its obligations hereunder in accordance with
the terms and conditions hereof.

16.4 Licensee shall either require that the initial stated term ofeach such Right be for a
period that does not expire, in accordance with its ordinary terms, while this
License is in effect. If, however, such Right so expires, Licensee shall, at its cost,
exercise any renewal rights thereunder or otherwise acquire such extensions,
additions and/or replacements as may be necessary in order to cause the stated
term thereof to continue while this License is in effect.

17. Environmental.

17.1 Licensee shall strictly comply with all federal, state and local environmental
Legal Requirements and regulations in its use of the Premises, including, but not
limited to, theResource Conservation andRecovery Act, as amended ("RCRA"),
the Clean Water Act, the Oil Pollution Act, the Hazardous Materials
Transportation Act, and CERCLA (collectively referred to as "Environmental
Laws"). Licensee shallnot maintain a treatment, storage, transfer or disposal
facility, or underground storagetank, as defined by Environmental Lawson the
Premises. Licensee shall not release or suffer the release ofoil or hazardous
substances, as defined by Environmental Laws on or about the Premises.

17.2 Licenseecovenants that it will not, in violationofany Environmental Laws,
handle or transport "hazardous waste" or "hazardous substances," as "hazardous
waste" and "hazardous substances" may now or in the futurebe defined by any
federal, state, or local governmental agency or body through the Pipeline on
Licensor's property.

17.3 Licensee shall give Licensor immediate notice to Licensor's Resource Operations
Center at (800) 832-5452 ofany known (i) release of hazardous substances on,
from, or affecting the Premises, (ii) violation ofEnvironmental Laws, or (iii)
inspection or inquiry by governmental authorities charged with enforcing
Environmental Laws with respect to Licensee's use of the Premises. Licensee
shall use the best efforts to promptly respond to any release on, from, or affecting
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the Premises. Licensee also shall give Licensor immediate notice ofall measures
undertaken on behalfofLicenseeto investigate, remediate, respond to or
otherwise cure such release or violation.

17.4 If Licensor has notice from Licensee or otherwise of a release or violation of
Environmental Laws arising in any way with respect to the Pipeline which
occurred or may occur during the term of this License, Licensor may require
Licensee, at Licensee's sole risk and expense, to take timely measures to
investigate, remediate, respond to or otherwise cure such release or violation
affecting the Premises or Licensor's right-of-way.

17.5 Licensee shall promptly report to Licensor in writing any conditions or activities
upon the Premises known to Licensee which create an unreasonable risk of harm
to persons, property or the environment and shall take whatever action is
necessary to prevent injury to persons, property, or the environment arising out of
such conditions or activities; provided, however, that Licensee's reporting to
Licensor shall not relieve Licensee ofany obligation whatsoever imposed on it by
this License. Licensee shall promptly respond to Licensor's request for
information regarding said conditions or activities.

DISCLAIMER OF WARRANTIES

18. No Warranties.

18.1 LICENSOR'S DUTIES AND WARRANTIES ARE LIMITED TO THOSE

EXPRESSLY STATED IN THIS LEASE OR WIS. ADMIN. CODE CH.

PSC 132.

18.2 LICENSOR DOES NOT WARRANT ITS TITLE TO THE PREMISES.

LIENS AND TAXES

19. Liens and Charges. Licensee shall promptly pay and discharge any and all liens arising
out ofany construction, alterations or repairsdone, sufferedor permitted to be done by
Licensee on the Premises. Licensor is hereby authorized to post any notices or take any
other action uponor with respect to the Premises that is or may be permitted by lawto
prevent the attachment of anysuchliensto the Premises; provided, however, that failure
ofLicensor to take any such action shall not relieve Licenseeofany obligation or liability
under this Section 19 or any other Section of this License.

20. Taxes. Licensee shall pay when due any taxes, assessments or other charges(collectively,
"Taxes") levied or assessed by any governmental or quasi-governmental bodyuponthe
Pipeline or anyotherimprovements constructed or installed on thePremises by or for
Licensee (collectively, the "Improvements") or any Taxes levied or assessed against
Licensor or the Premises that are attributable to the Improvements.
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DEFAULT, TERMINATION, AND REMOVAL OF IMPROVEMENTS

21. Default and Termination. The following events are deemed to be events ofdefault
pursuant to whichLicensor has the rightto terminate as set forth below:

21.1 If default shall be made in any ofLicensee'scovenants, agreements, or obligations
contained in this License and Licensee fails to cure said default within ninety (90)
days after written notice is provided to Licenseeby Licensor,or in case of any
assignmentor transfer of this License in violation of Section 24, Licensor may, at
its option, terminate this Licenseby serving five (5) days' notice in writing upon
Licensee.

21.2 Should Licensee not comply fully with the obligations of Section 17 regarding the
handling or transporting ofhazardous waste or hazardous material, Licensor may,
at its option, terminate this License by serving five (5) days' notice of termination
upon Licensee.

21.3 Any waiver by Licensor or Licensee of any default or defaults shall not constitute
a waiver ofeither party's ability to enforce any Section of this License.

21.4 In the event that Licensor exercises it right to terminate this License under this
Section 21, Licensee may continue its use ofthe Premises until such time as the
PSC approves the abandonment of the Improvements and orders their removal
pursuant to Wis. Admin. Code § 132.09.

22. Removal of Improvements and Restoration of the Premises.

22.1 Removal of Improvements. Pursuant to Wis. Admin. Code § PSC 132.09,
Licensee's Improvements may remain on the Premises and in use until the PSC
approves abandonment of the Improvements and authorizes that the abandoned
Improvements be removed.

22.2 Restoration. In the event the PSC orders the Improvements removed from the
Premises, Licenseeshall undertake the following:

22.2.1 restore any damage to the Premises or Licensor'sother property arising
from, growing out of, or connected with Licensee's use ofthe Premises;

22.2.2 remedyany unsafeconditions on the Premises createdor aggravated by
Licensee; and

22.2.3 at its option, either remove the Improvements or abandon them in place
and leave the Premises in substantiallythe condition existing as of the
EffectiveDate, ordinary wear and tear excepted.

MISCELLANEOUS
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23. Successors andAssigns. Allprovisions contained in this License shall be binding upon,
inure to thebenefit of, and beenforceable by therespective successors and assigns of
Licensor andLicensee to thesame extent as if eachsuch successor and assign was named
a party to this License.

24. Assignment.

24.1 Licenseemay not sell, assign, transfer, or hypothecate this License or any right,
obligation, or interestherein (eithervoluntarilyor by operation of law, merger, or
otherwise) without the prior written consent ofLicensor, which consent may not
be unreasonablywithheld or delayed by Licensor. Any attempted assignmentby
Licensee in violation ofthis Section 25 shall be a breach of this License.

24.2 THIS LICENSE SHALL NOT RUN WITH THE LAND WITHOUT THE

EXPRESS WRITTEN CONSENT OF LICENSOR, WHICH CONSENT SHALL
NOT BE UNREASONABLY WITHHELD, CONDITIONED, OR DELAYED.

24.3 Notwithstanding the provisions of Section 24.1 or anything contained in this
License to the contrary, ifLicensee sells, assigns, transfers, or hypothecates this
License or any interest herein in contravention ofthe provisions of this License (a
"Purported Assignment") to another party (a "Purported Transferee"), the
Purported Transferee's enjoyment of the rights and privileges granted under this
License shall be deemed to be the Purported Transferee's agreement to be bound
by all ofthe terms and provisions ofthis License.

24.4 The provisions of this Section 24 shall survive the termination of this License.

25. Notices. Any notice, invoice, or other writing required or permitted to be given hereunder
by one party to the other shall be in writing and the same shall be given and shall be
deemed to have been served and given if (i) placed in the United States mail, certified,
return receipt requested, or (ii) deposited into the custody of a nationally recognized
overnight delivery service, addressed to the party to be notified at the address for such
party specifiedbelow, or to such other address as the party to be notified may designate
by givingthe other party no less than thirty (30) days' advancewrittennotice ofsuch
change in address.



If to Licensor:

With a copy to:

If to Licensee:

With a copy to

Jones Lang LaSalle
Brokerage, Inc. 4300
Amon Carter Blvd.,
Suite 100 Fort Worth,
TX 76155

Attn: Permits/Licenses

BNSF Railway Company
2500 Lou Menk Dr. — A0B3

Fort Worth, TX 76131
Attn: Senior Manager Real Estate

City Clerk: City ofLa Crosse
400 La Crosse St.

La Crosse, WI54601

City Engineer: City of La Crosse
400 La Crosse St.

La Crosse, WI 54601
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26. Survival.Terminationof this Licensewill not release either party from any liabilityor
obligation underthis Licensee whether of indemnity or otherwise, resulting from any
acts, omissions or events happening prior to the date oftermination, or, if later, the date
when the Pipeline and the other Improvements are removed and the Premises are restored
in accordance with this License.

27. Recordation. ThisLicense maybe recorded by theparties and is a public record subject
to disclosure under the Wisconsin Public Records Law.

28. Applicable Law. All questions concerning the interpretation or application of provisions
of this License shall be decided accordingto the substantive laws of the State of
Wisconsinwithout regard to conflictsof law provisions.

29. Severability. To the maximum extent possible, each provision of this License shall be
interpreted in such manner as to be effective and valid under applicable law, but if any
provision of thisLicense shall beprohibited by, or held to be invalid under, applicable
law, suchprovision shall be ineffective solely to theextent of such prohibition or
invalidity, and this shall not invalidate the remainder of such provision or anyother
provision of this License.

30. Integration. This License is the full andcompleteagreement between Licensorand
Licensee with respect to all matters relating to Licensee's use of the Premises, and
supersedes anyand allother agreements between theparties hereto relating to Licensee's
use of the Premises as described herein. However, nothing herein is intended to terminate

10
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any surviving obligation ofLicensee or Licensee's obligation to defend and hold Licensor
harmless in anyprior written agreement between theparties. Nothing herein is intended
to terminate any surviving obligation of Licensor or Licensor'sobligation to defend and
holdLicensee harmless in anypriorwritten agreement between the parties.

31. Waiver. Thewaiver by Licensor or Licensee of thebreach of any provision herein by the
otherpartyshall in no way impairthe rightof the non-breaching partyto enforce that
provision for any subsequent breach thereof.

32. Interpretation.

32.1 Article titles, headings to sections and paragraphs and the table ofcontents (if
any) are inserted for convenience of reference only and are not intended to be a
part or to affect the meaning or interpretation hereof. The exhibit or exhibits
referred to herein shall be construed with and as an integral part of this License to
the same extent as if they were set forth verbatim herein.

32.2 As used herein, "include", "includes" and "including" are deemed to be followed
by "without limitation" whether or not they are in fact followed by such words or
words of like import; "writing," "written" and comparable terms refer to printing,
typing, lithography and other means ofreproducing words in a visible form;
references to any person are also to that person's successors and permitted
assigns; "hereof," "herein," "hereunder" and comparable terms refer to the
entirety hereof and not to any particular article, section, or other subdivision
hereofor attachment hereto; references to any gender include references to the
masculine or feminine as the context requires; references to the plural include the
singular and vice versa; and references to this License or other documents are as
amended, modified or supplemented from time to time.

33. Counterparts. This License may be executed in multiple counterparts, each of which
shall, for all purposes, be deemed an original but which together shall constitute one and
the same instrument, and the signature pages from any counterpart may be appended to
any other counterpart to assemble fully executed documents, and counterparts of this
License may also be exchanged via email or electronic facsimile machines and any email
or electronic facsimile ofany party's signature shall be deemed to be an original signature
for all purposes.

34. Licensor's Representative. Jones Lang LaSalle Brokerage, Inc. is acting as representative
for BNSF Railway Company.

END OF PAGE — SIGNATURE PAGE FOLLOWS

11


