PART I

FACILITY REPAIR & MAINTENANCE
CONTRACT

STANDARD TERMS AND CONDITIONS
Seec. 1. General Indemnification.

A. For purposes of this Section 1
only, the following terms shall have the
meanings listed:

1. Claims means all claims,
damages, liability, losses, costs and expenses,
court costs and reasonable attorneys’ fees,
including attorneys’ fees incurred by the City in
the enforcement of this indemnity obligation.

2. Contractor's Agents means
Contractor's officers, employees, subconsultants,
subcontractors, successors, assigns, invitees and
other agents.

3. City means City and its agents,
officials, officers and employees.

B. Contractor's obligations under this
Section with respect to indemnification shall be
limited to the coverage and limits of General
Liability insurance that Contractor is required to
procure and maintain under this Contract.
Contractor affirms that it has had the opportunity
to recover the costs of the liability insurance
required in this Contract in its contract price.

C. Contractor shall defend, indemnify and
hold harmless City from and against all claims
arising out of or resulting from all negligent acts
or omissions in connection with this Contract
but only to the extent caused by Contractor or
Contractor's Agents, regardless of whether or
not caused in part by any act or omission,
including negligence, of City. Contractor is not
obligated under this Section to indemnify City
for the negligence of City.

D. In no event shall the language in this
Section constitute or be construed as a waiver or
limitation of the City’s rights or defenses with
regard to sovereign immunity, governmental
immunity, or other official immunities and
protections as provided by the federal and state
constitutions or by law.

Sec. 2. Independent Contractor. Contractor is
an independent contractor and is not City’s
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agent. Contractor has no authority to take any
action or execute any documents on behalf of

City.
Sec. 3. Insurance.

A. Contractor shall procure and maintain
in effect throughout the duration of this Contract
insurance coverage of the types and amounts
specified in this section. In the event that
additional insurance, not specified herein, is
required during the term of this Contract,
Contractor shall supply such insurance at City’s
cost. Policies containing a Self-Insured
Retention are unacceptable to City unless City
approves in writing the Contractor’s Self-
Insured Retention.

1. Commercial General Liability
Insurance: with limits of $1,000,000 per
occurrence and $2,000,000 aggregate, written on
an “occurrence” basis. The policy shall be
written or endorsed to include the following
provisions:

a. Severability of Interests -
Coverage applying to Additional Insureds

b. Contractual Liability

c. Per  Project  Aggregate
Liability Limit

d. No Contractual Liability
Limitation Endorsement

€. An Owners and Contractors
Protective Liability Policy (OCPL).

2. Workers’ Compensation
Insurance: as required by statute, including
Employers Liability with limits of:

Workers’ Compensation Statutory
Employers Liability $100,000 accident
with limits of:

$500,000 disease-policy limit
$100,000 disease-each employee

3.  Commercial Automobile Liability
Insurance: with a limit of $1,000,000 , covering
owned, hired, and non-owned automobiles.
Coverage provided shall be on an “any auto”
basis and written on an “ each accident” basis.
This insurance will be written on a Commercial
Automobile Liability form, or acceptable
equivalent, and will protect against claims
arising out of the operation of motor vehicles, as
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to acts done in connection with the Contract, by
Contractor.

4. If applicable, Professional
Liability Insurance with limits per claim and
annual aggregate of $2,000,000.

B. The Commercial General Liability
Insurance specified above shall provide that City
and its agencies, officials, officers, and
employees, while acting within the scope of
their authority, will be named as Named
Insureds on the OCPL for the services
performed under this Contract and maintain
products and completed operations coverage for
the duration of this Agreement. Contractor shall
provide to City at execution of this Contract a
certificate of insurance showing all required
coverage and additional insureds. The
certificates of insurance will contain a provision
stating that should any of the policies described
in the certificate be cancelled before the
expiration date thereof, notice will be delivered
in accordance with the policy provisions.

C. All insurance coverage must be written
by companies that have an A.M. Best’s rating of
“A-V” or better, and are licensed or authorized
by the State of Missouri to do business in
Missouri.

D. Contractor’s failure to maintain the
required insurance coverage will not relieve
Contractor of its contractual obligation to
indemnify the City pursuant to Section 1. If the
coverage afforded is cancelled or changed or its
renewal is refused, Contractor shall give at least
thirty (30) days prior written notice to City. In
the event of Contractor’s failure to maintain the
required insurance in effect, City may order
Contractor to immediately stop work, and upon
ten (10) days notice and an opportunity to cure,
may pursue its remedies for breach of this
Contract as provided for herein and by law.

E. In no event shall the language in this
Section constitute or be construed as a waiver or
limitation of the City’s rights or defenses with
regard to sovereign immunity, governmental
immunity, or other official immunities and
protections as provided by the federal and state
constitutions or by law.

F. Contractor shall obtain evidence that all
Subcontractors have in force general,
automobile, and employer’s and workers’
compensation liability insurance in the amounts
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required by these Contract Documents, and
evidence that each is current on its
unemployment insurance payments before
Subcontractors begin Work at the Site.
Contractor shall retain such evidence in its files
and make available to City within ten (10) days
after written request.

Sec. 4. Governing Law. This Contract shall be
construed and governed in accordance with the
laws of the State of Missouri without giving
effect to Missouri’s choice of law provisions.
The City and Contractor: (1) submit to the
jurisdiction of the state and federal courts
located in Jackson County, Missouri; (2) waive
any and all objections to jurisdiction and venue;
and (3) will not raise forum non conveniens as
an objection to the location of any litigation.

Sec. 5. Compliance with Laws. Contractor
shall comply with all federal, state and local
laws, ordinances and regulations applicable to
the work and this contract.

Sec. 6. Termination for Convenience.

A. City may, at any time upon thirty (30)
days notice to Contractor specifying the
effective date of termination, terminate this
Contract, in whole or in part. If this Contract is
terminated by City, City shall be liable only for
payment for services rendered before the
effective date of termination. Contractor shall
prepare an accounting of the services performed
and money spent by Contractor up to the
effective date of termination and shall return to
City any remaining sums within thirty (30) days
of such date.

B. If this Contract is terminated prior to
Contractor’s completion of services, all work or
materials prepared or obtained by Contractor
pursuant to this contract shall become City’s
property.

C. If this Contract is terminated prior to
Contractor’s completion of the services to be
performed hereunder, Contractor shall return to
City any sums paid in advance by City for
services that would otherwise have had to be
rendered between the effective date of
termination and the original ending date of the
Contract. Contractor shall prepare an accounting
of the services performed and money spent by
Contractor up to the effective date oftermination
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and shall return to City any remaining sums
within thirty (30) days of such date.

Sec. 7. Resolution of Claims

A. For purposes of this Section 7 only, the
following terms shall have the meanings listed:

1. A Claim is a demand or assertion
by the Contractor seeking, as a matter of right,
the adjustment of Contract price and/or times
with respect to the terms of the Contract.

2. City’s Representative--Person or
agency designated to act for the Director.

B. The Contractor must give written notice
to the City’s Representative within fourteen (14)
calendar days after the occurrence of the event
giving rise to the Claim or within fourteen (14)
calendar days after the first recognition of the
conditions giving rise to the Claim. After the
fourteen (14) day period for filing claims has
expired, the Claim shall be considered waived
unless the Director grants an extension based on
good cause shown by the Contractor that such
additional time is warranted. The responsibility
to substantiate Claims shall rest with the
Contractor. ‘

C. If the claim cannot be resolved by
direct negotiation between the City’s
Representative and the Contractor, the parties
must submit the Claim to the Director within
five (5) days after the parties agree that they
cannot resolve the Claim.

D. The submittal of the Claim position
statements shall: 1) be in writing; 2) state the
issues; 3) and state the respective positions of
the parties.

E. The Director shall review the written
statements and reply in writing to both parties
within ten (10) working days. The Director may
extend this period if necessary by notifying the
parties.

F. Absent fraud, gross mistake or bad
faith, the Director’s decision shall be final and
binding on City and Contractor within fourteen
(14) calendar days after issnance.

G. All administrative procedures set forth
in this contract must first be exhausted before
suit is filed.

H. The time frame for the Director’s
decision may be tolled if the parties mutually
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agree to participate in mediation. Mediator
selection and the procedures to be employed in
the mediation shall be mutually acceptable to
both parties. Cost of the mediation, including the
mediator’s fees, shall be shared equally among
the parties.

I. If the Claim is not resolved during
mediation, the Contractor agrees that it will file
no suit based on facts or evidentiary materials
that were not presented for consideration to the
City during the mediation process or of which
the Contractor had knowledge and failed to
present during the administrative procedures.

Sec. 8. Default and Remedies. If Contractor
shall be in default or breach of any provision of
this Contract, City may terminate this contract,
suspend City’s performance, withhold payment
or invoke any other legal or equitable remedy
after giving Contractor notice and opportunity to
correct such defanlt or breach.

Sec. 9. Waiver. Waiver by City of any term,
covenant, or condition hereof shall not operate
as a waiver of any subsequent breach of the
same or of any other term, covenant or
condition. No term, covenant, or condition of
this Contract can be waived except by written
consent of City, and forbearance or indulgence
by City in any regard whatsoever shall not
constitute' a waiver of same to be performed by
Contractor to which the same may apply and,
until complete performance by Contractor of the
term, covenant or condition, City shall be
entitled to invoke any remedy available to it
under this Contract or by law despite any such
forbearance or indulgence.

Sec. 10.Modification. Unless stated otherwise
in this Contract, no provision of this Contract
may be waived, modified or amended except in
writing signed by City and Contractor.

Sec. 11.Headings; Construction of Contract.
The headings of each section of this Contract are
for reference only. Unless the context of this
Contract clearly requires otherwise, all terms
and words used herein, regardless of the number
and gender in which used, shall be construed to
include any other number, singular or plural, or
any other gender, masculine, feminine or neuter,
the same as if such words had been fully and
properly written in that number or gender.
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Sec. 12.Severability of Provisions. Except as
specifically provided in this Contract, all of the
provisions of this Contract shall be severable. In
the event that any provision of this Contract is
found by a court of competent jurisdiction to be
unconstitutional or unlawful, the remaining
provisions of this Contract shall be valid unless
the court finds that the valid provisions of this
Contract are so essentially and inseparably
connected with and so dependent upon the
invalid provision(s) that it cannot be presumed
that the parties to this Contract could have
included the valid provisions without the invalid
provision(s); or unless the court finds that the
valid provisions, standing alone, are incapable of
being performed in accordance with the
intentions of the parties.

Sec. 13.Records.
A. For purposes of this section:

1. “City” shall mean the City
Auditor, the City’s Internal Auditor, the City’s
Director of Human Relations, the City Manager,
the City department administering this Contract
and their delegates and agents.

2. “Record” shall mean any
document, book, paper, photograph, map, sound
recordings or other material, regardless of
physical form or characteristics, made or
received in connection with this Contract and all
Contract amendments and renewals.

B. Contractor shall maintain and retain all
Records for a term of five (5) years that shall
begin after the expiration or termination of this
Contract and all Contract amendments. City
shall have a right to examine or audit all Records
and Contractor shall provide access to City of all
Records upon ten (10} days written notice from
the City.

Sec. 14.Affirmative Action. Not Used.

Sec. 15.Tax Compliance. Contractor shall
provide proof of compliance with the City’s tax
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ordinances  administered by the City’s
commissioner of revenue as a precondition to
the City making the first payment under this
contract or any contract renewal when the total
contract amount exceeds $150,000.00.

Sec. 16.Assignability or Subcontracting.

A. Assignability. Contractor shall not
assign or transfer any part or all of Contractor’s
obligation or interest in this Contract without
prior written approval of City. If Contractor
shall assign or transfer any of its obligations or
interests under this Contract without the City’s
prior written approval, it shall constitute a
material breach of this Contract. This provision
shall not prohibit contractor from subcontracting
as otherwise provided for herein.

B. Subcontracting. Contractor shall not
subcontract any part or all of Contractor’s
obligations or interests in this Contract unless
the subcontractor has been identified in a format
required by City. If Contractor shall
subcontract any part of Contractor’s obligations
or interests under this Contract without having
identified the subcontractor, it shall constitute a
material breach of this Contract. The utilization
of subcontractors shall not relieve Contractor of
any of its responsibilities under the Contract,
and Contractor shall remain responsible to City
for the negligent acts, eirors, omissions or
neglect of any subcontractor and of such
subcontractor’s officers, agents and employees.
City shall have the right to reject, at any point
during the term of this Contract, any
subcontractor identified by Contractor, and to
require that any subcontractor cease working
under this Contract, City’s right shall be
exercisable in its sole and subjective discretion.
City shall not be obligated to pay or be liable for
payment of any monies which may be due to any
subcontractor. Contractor shall include in any
subcontract a requirement that the subcontractor
comply with all requirements of this Contract in
performing Contractor’s services hereunder.

Sec. 17.Conflicts of Interest. Contractor
certifies that no officer or employee of City has,
or will have, a direct or indirect financial or
personal interest in this Contract, and that no
officer or employee of City, or member of such
officer’s or employee’s immediate family, either
has negotiated, or has or will have an
arrangement, concerning employment to
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perform services on behalf of Contractor in this
Contract.

Sec. 18.Rules of Construction. The judicial
rule of construction requiring or allowing an
instrument to be construed to the detriment of or
against the interests of the maker thereof shall
not apply to this Contract,

Sec. 19.Reports. Contractor shall provide City
detailed reports of actual contract usage by
category each quarter and annually at no cost.

Sec. 20.Employee Eligibility Verification. If
this  contract exceeds five thousand
dollars($5,000.00), Contractor shall execute and
submit an affidavit, in a form prescribed by the
City, affirming that Contractor does not
knowingly employ any person in connection
with the contracted services who does not have
the legal right or authorization under federal law
to work in the United States as defined in 8
U.S.C. §1324a(h)(3). Contractor shall attach to
the affidavit documentation sufficient to
establish  Contractor’s - enrollment  and
participation in an electronic verification of
work program operated by the United States
Department of Homeland Security to verify
information of newly hired employees, under the
Immigration and Reform and Control Act of
1986. Contractor ~may obtain additional
information about E-Verify and enroll
at www.dhs.gov/xprevprot/programs/ge 118522
1678150.shtm. For those Contractors enrolled in
E-Verify, the first and last pages of the E-Verify
Memorandum of Understanding that Contractor
will obtain upon successfully enrolling. in the
program shall constitute sufficient
documentation for purposes of complying with
this section. Contractor shall submit the affidavit
and attachments to the City prior to execution of
the contract, or at any point during the term of
the contract if requested by the City.

Sec. 21.Buy American and Missouri
Preference Policies. It is the policy of the City
that any manufactured goods or commodities
used or supplied in the performance of any City
contract or any subcontract thereto shall be
manufactured or produced in the United States
whenever possible. Pursuant to Section 71.140
RSMo., preference shall be given to materials,
products, supplies and all other articles
produced, manufactured, made or grown within
the State of Missouri.
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Sec. 22.Missouri Sales Tax Exemption.
Pursuant to Section 144.062, RSMo, City is a
Missouri exempt entity and tangible personal
property to be incorporated or consumed in the
construction of this Project may be purchased
without sales tax. City shall furnish Contractor a
Missouri Project Exemption Certificate for Sales
Tax at the time of issuance of the Notice to
Proceed.

Sec.  23.Escalator  Techmical  Survey.
Contractor is not obligated to perform tests,
correct outstanding violations or deficiencies
that were not addressed by the prior service
provider and/or the owner, or make related
necessary repairs or component replacements on
the equipment. If additional work is necessary,
Contractor will provide a separate proposal or
recommendation for such work, Contractor’s
price and obligations under this Agreement are
subject to a technical survey to be performed
within 90-days of the effective date. If a safety
hazard or code violation is identified during
Contractor’s technical survey, City will
immediately remove the unit from service until
repairs are performed. City agrees to indemnify,
defend, and hold Contractor harmless for any
claims arising out of City's failure to comply
with  Contractor's recommendations and
proposal. If City does not immediately approve
Contractor’s proposal or
recommendation, Contractor reserves the right to
terminate this Agreement without penalty.

Sec. 24.Hazardous Materials. Notwithstanding
anything contained to the contrary within this
bid or contract, Contractor’s work shall not
include any abatement or disturbance of asbestos
containing material (ACM), presumed asbestos
containing materials (PACM) or other hazardous
materials (i.e. lead, PCBs) (collectively
“HazMat”). Contractor shall have the right to
discontinue its work in any location where
suspected HazMat is encountered or disturbed.
Any HazMat removal or abatement, or delays
caused by such, required in order for Contractor
to perform its work shall be the Cityr’s sole
responsibility and expense.

Sec. 25.Consequential Damages. In no event
will either party be liable to the other party for
indirect, incidental, consequential, special,
exemplary, or punitive damages of any kind or
nature arising from or related to performance of
the Agreement, including without limitation loss
of profits, loss or inaccuracy of data, or loss of
use damages, even if the party has been advised
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of the possibility of such damages and even if
under applicable law such damages would not be
considered for indirect, incidental, punitive,
special, or consequential damages. Each party
hereby waives its rights to such damages to the
fullest extent permitted by applicable law.

Sec. 26.Force Majuere. A party is not liable for
failure to perform its obligations under the
Agreement if such failure results from Acts of
God, fire, flood, unusual delay in deliveries,
unavoidable casualties, terrorist
activities, government  sanction,  blockage,
embargo, labor dispute, strike, or
lockout, concealed conditions, shortage or
unavailability of materials, supplies, labor,
equipment or systems, interruption or failure of
electricity or telephone service or any other
causes beyond Contractor 's control. The non-
performing party must promptly notify the other
party in writing of the force majeure event and
resume performance immediately upon cessation
of the event.

Sec. 27.Intellectual Property. All proprietary
and intellectual property rights to the equipment,
any drawings, technical documentation and
software shall remain solely with Contractor.
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